The Case for the Authority of Legislation within the European Union

(work in progress – please do not circulate; comments very welcome)
The European Union legislature has been an extremely prolific institute. These days, legislative acts
are vast in number and scope, regulating most domains of EU law. That raises the question of what
we are to make of its authority and to what extent we should value its decisions. Some EU lawyers
question the significance of legislative decision-making and find it unproblematic if the Court of
Justice of the European Union (CJEU or Court) undermines its authority. Francis Jacobs, a former
Advocate General (AG) at the Court, named it the ‘European way’ that ‘many fundamental choices
for society are now made, and probably have to be made, not by the legislature, not by the executive,
but by the courts’.1 It may not surprise that one of the most eminent of members ever to have served
at the Court holds such beliefs, but it appears indicative of what many EU lawyers think of legislatures
and legislation. Charlotte O’Brien bluntly claimed that ‘judicial decisions and intellectual commentary,
not legislation, have transformed conceptions of human rights and democracy’,2 the minimal empirical
evidence that exists to support that position notwithstanding. 3 Going even further, Floris de Witte has
made the argument that the EU must contain national legislative processes by re-allocating
responsibilities ‘to a different type of government, whether judicial … expert based … administrative
… or the individual’. 4 In other words, EU political decisions are to be taken by any institution but the
legislature.
In this article, I offer an alternative view that emphasises the benefits of legislative decisionmaking within the European Union. I shall do so by exploring the downsides of dominant perspectives
on legitimate political authority within the EU, which frequently lead EU lawyers to reject the authority
of EU legislation. They tend to adopt so-called ‘instrumentalist approaches to authority’,5 according
to which the legitimacy of a decision depends on its moral qualities and the authority enjoying
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legitimacy is that which realises the best substantive outcome. The EU legislature, it is important to
clarify immediately, is negatively affected by such instrumentality. As a result, legislation is treated as
the baseline; as legitimate unless we can conceive of better outcomes. Those legislative decisions that
we like are authoritative, while others are ready for a second round of debate in court.
By demonstrating the shortcomings of that approach, I shall highlight the benefits of
legislative decision-making. Section 1 shows that accounts informed by instrumentality offer us wholly
inconsistent positions on institutional questions, such as the interpretation of legislation and rulefollowing. Turning to recent literature on social justice within the EU, section 2 highlights the
commonality of instrumental conceptions of legitimacy in EU scholarship and uncovers the two core
assumptions underlying such conceptions. These assume that (1) we can come to a shared
understanding of justice and the common good and (2) that the judiciary is more likely to produce
desirable outcomes. Section 3 establishes that the first is implausible because it overlooks our
reasonable disagreements on justice. Section 4 rejects the second, for resting upon an overly optimistic
(pessimistic) view of the CJEU (the legislature). The distinct qualities of the EU legislature become
evident once we accept their implausibility. In argue in section 5 that the authority of legislation
deserves wider recognition among EU lawyers for reasons of political legitimacy and because of the
EU legislature’s specific institutional abilities. Section 6 offers a response to two final arguments EU
lawyers may bring against my claim that the authority of legislation deserves better recognition. Against
those who claim that the EU’s hierarchy of legal sources demands the Court to police the legislature
strictly and that legislation is not always of adequate quality, I shall respond that existing shortcomings
may be the consequence of us not giving the EU legislature sufficient freedom to amend legislation.
To add flesh to my normative claims, I situate my argument in the context of recent case law
on EU citizenship. That may seem like an unlikely candidate for my argument, because few think that
the EU Citizenship Directive is an exemplar piece of legislation. 6 The domain of EU citizenship proves
interesting, however, for a number of reasons. First, much of the literature on social justice centres on
the mobility of Union citizens and dominant responses to recent decisions in this field demonstrate
how our accounts of political legitimacy are informed by instrumentalist conceptions. Second, the
literature demonstrates how, without a better awareness of how often our views on what is legitimate
for EU institutions to do is conditioned almost solely by what we believe is the best outcome, leads
to inconsistent positions on institutional questions. Third, the Court is known for its non-deferential
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attitude towards EU citizenship legislation. While that has changed somewhat in recent years, the
judiciary’s inconsistent attitude towards EU citizenship legislation offers additional insights into the
problematic presumptions underlying instrumentalist accounts of legitimate authority. Finally, while it
is common knowledge that the EU Citizenship Directive is plagued by a degree of inconsistency, it is
much less noted that some of the shortcomings are attributable to the judiciary’s dominance and the
widely held view, also internalised by some of our legislators so it appears, that the EU legislature must
be subservient to CJEU.
1. Justice, legitimate authority, and interpretation
To understand the consequences of instrumentalist accounts of legitimate political authority, it proves
useful to begin with a hypothetical situation: An EU citizen with the nationality of the Netherlands
moves to Germany in order to pursue her preferred degree of study there. She does her best to
integrate and after two years has an impressive command of the German language. Due to financial
troubles, however, it is uncertain if she can stay and she applies for financial aid, to which Germany
entitles its own nationals. The German authorities deny that request and support that decision by
pointing out that the Citizenship Directive obliges them to confer benefits to long-term residents (EU
citizens with continues legal residence for a period of five years), but not to those who do not satisfy
those criteria.7 The Dutch national disagrees with that interpretation of the Directive and argues that
it ignores the substantive purpose behind the rule. Having carefully studied the Directive’s recitals,
she concludes that its ambition is to realise justice in the treatment of mobile citizens, meaning
concretely that well-integrated EU citizens must be conferred benefits.8 For that purpose to be
realised, and to examine her degree of integration, the responsible authorities should not solely
consider her period of legal residence within Germany, but also her individual circumstances. These
tell that it is beyond dispute that she has become well integrated, which for her is reason to conclude
that the five-year rule should not be enforced if Germany wants to realise the substantive ambitions
the EU legislature had in mind.
Her parents, worried that bringing a legal case against Germany would distract her too much
from her studies, decided to transfer the money she needs. As result, she manages to complete her
degree and even finds employment in Germany subsequently. However, following a period of legal
and continues residence within Germany of approximately six years, the police discovers she sold
7
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drugs to her social network of friends and relatives. Notwithstanding the fact that she dealt in minor
quantities, the German authorities issue her an expulsion order on the ground of public policy. She
objects and invokes Article 28(2) of the Directive in her defence, according to which those with the
right to permanent residence cannot be expelled ‘except on serious grounds of public policy or public
security’. She accepts that her behaviour constituted a violation of German public policy, but argues
that it certainly was not so serious that an expulsion order was justified. The German authorities
acknowledge the existence of that rule but contest its applicability in this case. They claim that if it
were followed and applied, the result realised would be incompatible with the substantive intentions
behind the legislative act. Recital 18 of the Citizenship Directive indicates that the status of permanent
residence is to serve as a ‘genuine vehicle for integration’. To realise these intentions, the status of
permanent residence cannot be available to those who demonstrate a lack of integration, which
requires an assessment not just of periods of residence but of the citizen’s individual behaviour and
circumstances. The criminal behaviour of the Dutch citizen serves as a strong indication that
integration is lacking, which must mean that Article 28(2) is inapplicable. The German authorities
argue, in essence, that the text of Article 28(2) must be interpreted in light of the 18 th recital of the
Directive, which gives expression to the intentions the legislature had in mind. Hence, not the
Directive’s text must be leading, but the substantive purposes behind the written rule.
Note the great similarities between both situations. Both raise questions about the correct
interpretation of the Citizenship Directive. More specifically, the question is if a period of residence
alone defines the legal position of the Union citizen, or whether that depends on the individual’s
personal circumstances. The answer to that question depends on our preferred method of
interpretation. Should the rules laid down in the written text of the Directive’s operative part be leading
(a more textualist approach), or should it be interpreted against the purposes that lie behind the
enacted law, as expressed in the recitals of legislation (a more purposivist approach)? Either the
method we prefer depends on what we perceive to be the most reliable method for defining what the
legislature intended to achieve when adopting the legislation, or, alternatively, on what is the best
outcome, which some may believe to be more important than judicial fidelity to legislative intentions.
Ultimately, therefore, these situations raise important institutional questions, over who decides and
about what is the appropriate balance between different fora of decision-making within the EU.
The main difference between both situations is that a valuation of the citizen’s individual
circumstances rather than deference to legislative text is likely to reinforce the legal position of the
Union citizen in the first scenario, while it would weaken her position in the second case. That is, it
4

may entitle the citizen to social assistance before she has satisfied the periods of residence laid down
in the Directive, while it could diminish the protection against expulsion she would have enjoyed
based on the written rule alone.
Should those outcome-based considerations alone determine which method of interpretation
is to be employed, whether the legislative rules are to be followed, or when deference to legislative
authority is justified? Some EU lawyers seem to think so. When the CJEU upheld a Dutch rule that
made eligibility to maintenance grants for students conditional upon a five-year residence period in
Förster,9 and gave effect to Article 24(2) of the Citizenship Directive in doing so, many argued that it
should have considered her individual circumstances.10 The same criticism fell on the Court when it
deferred to the Directive’s written rules and permitted the Member States to deny social assistance to
those who had not satisfied the prescribed temporal requirements in more recent social assistance case
law.11 However, in marked contrast with the social assistance case law, recent decisions on the
justifiability of expulsion measures deviate from the Directive’s precise rules that condition EU
citizens’ protection against expulsion upon their period of residence in the host state, and made the
level of protection conditional upon the degree of integration and personal ties of convicts. 12 Equally
noticeable is the case law’s assessment in the literature, scholars arguing that a textual reading of the
Directive tells us that the level of protection against expulsion is defined initially by periods of
residence. This time, and in contrast with the social assistance case law, the Court should not have
considered the citizens’ personal circumstances. Significantly, it is not just that different authors have
coincidentally opted for different methods of interpretation in different situations. The same scholars
have taken opposite positions. Eleanor Spaventa held, on the one hand, that ‘there is not much to be
said in favour’ of those decisions that clarify ‘that those Union citizens who do not satisfy the black
letter conditions contained in the Directive’,13 but also criticised the individual assessments introduced
by the expulsion case law for introducing elements incompatible with the text of the Directive. 14
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Niamh Nic Shuibhne, moreover, has lamented the social assistance case law for radically downgrading
‘the formerly central place of individual assessments’,15 but argues that the expulsion case law limits
rights ‘in disruption of the will of the legislature’. 16 Apparently, whether the text of the Citizenship
Directive must be leading and constrain the judges, and the rules therein to be applied, depends on
the circumstances of the case.
2. A vote of no confidence in the EU legislature
Note that three different questions underlie the two hypothetical cases discussed in the previous
section. These are: (1) what is the host Member State due to the mobile citizen according to the law
in force; (2) what is it for that person to be given her due, in accordance with our best understanding
of justice; (3) who should decide the requirements of justice and establish which treatment gives the
citizen her due? These three questions are interrelated, but address very different issues. The first
question is about legal interpretation, the second justice, and the third legitimate authority. The
subsequent question concerns how we should order the three and decide which is leading. Two
possibilities exist. The first is non-instrumentalist. That is, we can separate our conception of political
legitimacy and our theories of legislative interpretation from the question of justice (separate 1 and 3
from 2). If that is the right approach, our theory of legitimate authority within the EU must be contentindependent, i.e., not conditional on some measure of justice, but instead on the fairness of the
decision-making process by which we resolve our disputes. And the task of legal interpretation is then
about defining what the author of the legal norm that is interpreted actually meant when it established
that norm, not about establishing what is just. The second option is instrumentalist and makes our
theories of legitimate authority and interpretation content-dependent, conditional upon securing just
results (condition 1 and 3 by 2). From that perspective, it follows that the institution holding legitimate
authority to decide these matters depends on who decides in accordance with accepted principles of
justice and the method of interpretation to be employed is the one that realises justice.
The previous section demonstrates that EU lawyers are inclined to take this second approach
and embrace a content-dependent conception of legitimate authority. The underlying motives are easy
to gauge. We all want decisions taken by EU institutions to be just and respectful of individual rights,
which explains why we evaluate the policies enacted by the EU along dimensions that measure the
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quality of outcomes. It is tempting, therefore, to think that the EU’s legitimacy is dependent on its
realisation of justice and that the institution whose decision is authoritative is that which realises the
best substantive outcomes. That is a common approach in EU scholarship. For example, all of the
recent scholarship on justice within the EU conflates legitimacy with justice.
Consider first the positions of Ms Dano and Ms Alimanovic. Ms Dano, a Romanian national,
entered Germany together with her child in 2010, where she lived with her sister, who took care of
both. She was issued a certificate attesting the right of residence of unlimited duration in 2011. Ms
Dano made applications for jobseeker benefits in 2011 and 2012, both of which the German
authorities rejected.17 The responsible authorities took a similar decision in the case of Ms Alimanovic
and her children, even though the situation of the Alimanovic family differs from that of Ms Dano in
an important respect. While the latter, the CJEU tells us, did not demonstrate signs of integration
within Germany,18 Ms Alimanovic and one of her daughters had been in employment for a period of
11 months – from June 2010 until May 2011. In addition, the Alimanovic family had resided in
Germany before and thus had stronger ties with Germany than Ms Dano.19 Notwithstanding these
differences, the Court decided in both cases that the decision to withhold benefits was compatible
with EU law.
Both cases raise questions of justice – what should have been due to the claimants? – and the
case law has been criticised for having denied justice to those individuals. De Witte criticised Dano
from his perspective of communitarianism, which leads him to adopt the principle that EU citizens
cannot be denied those benefits that ‘prevent human need’.20 The function of subsistence benefits
such as those claimed by Ms Dano is aiding those in need and ‘must be extended to all legally resident
citizens, regardless of economic status, nationality, or engagement with the labour market in the host
state’.21 By denying the benefits to Ms Dano, the Court violated principles of communitarian solidarity.
Neuvonen also finds Dano objectionable, but her criticism takes a more egalitarian angle. She claims
that there is a structural equality problem in EU law and that Dano offers an illustrative case in point.22
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O’Brien has offered the most damning assessment of both cases, alleging that they have created ‘a
moral vacuum within the free movement framework’.23
Closer inspection shows that all three authors embrace an instrumentalist conception of
authority – legislation is authoritative only when just – for they effectively suggest that, had the case
law realised an outcome compatible with their understanding of justice, the Court could legitimately
have refused to apply the Directive’s rules. That is, they argue for the Court to circumvent the authority
of legislation on grounds of justice. De Witte and Neuvonen acknowledge explicitly that Dano
produces an outcome compatible with the relevant legislative rules.24 That Alimanovic implemented the
Directive is even harder to dispute, because its text offered great clarity about the intended result. Ms
Alimanovic and her daughter had worked in temporary jobs for less than a year. As a consequence,
they did not fall within the scope of Article 7(3)(b) of the Citizenship Directive, according to which
a Union citizen who is no longer a worker or self-employed person shall retain the status of worker or selfemployed person [when] he/she is in duly recorded involuntary unemployment after having been employed
for more than one year and has registered as a job-seeker with the relevant employment office

They were covered by Article 7(3)(c) of the Directive, on the other hand, which provides those having
completed fixed-term employment for less than a year with the right to retain the status of worker for
no less than six months if in duly involuntary unemployment. It was beyond dispute, however, that
Ms Alimanovic no longer enjoyed the status under this provision when they claimed benefits. 25
Despite not being within the scope of that provision, the family derived a right to reside in Germany
from Article 14(4)(b). According to this provision, Union citizens ‘may not be expelled for as long as
the Union citizens can provide evidence that they are continuing to seek employment and that they
have a genuine chance of being engaged’. But since Article 24(2) of the Directive allows Member States
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to deny benefits to those falling within the scope of the Article 14(4)(b),26 Germany was permitted to
deny the family benefits.27 The decision makes perfect sense if the Directive’s text is considered.
It is difficult to believe that such instrumentalist approaches to authority and the subsequent
belief that it is legitimate for the judiciary to overrule legislative decisions in the name of justice do not
also signal a vote of no confidence in legislatures. After all, if we have no confidence that the reviewer
will do a better job than the reviewed,28 our position that the judiciary is to debate again important
questions of public morality and policy, as settled already by legislation, is simply untenable. As we
could see in the introduction to this article, de Witte and O’Brien have also explicitly made the case
against legislative decision-making. Two assumptions reinforce that position, which Bellamy described
as the core tenets of legal constitutionalist thought: first, we can rationally agree on the kind of
substantive outcomes political decision-makers must realise and, secondly, the judicial process can
more steadfastly achieve these results.29 Much of the debate on justice within the EU takes place
against these background assumptions. To understand the problem of instrumentalist theories, we
should realise the difficulties underlying these assumptions. The next two sections explore these.
3. Reasonable disagreement
An instrumentalist theory of legitimate institutions considers the exercise of authority legitimate when
just. That suggests that the possibility exists for us to define the requirements of justice and possibly
even that we can come to agree on what that discovery entails. As one prominent contributor to the
debate claimed, ‘human rights possess sufficient normative substance and legal appreciation together
with sufficient commonality and sufficient moral weight to acquire support amongst the people’ and,
therefore, enjoy ‘reasonable normative stability’.30 That position, however, is implausible.
Disagreement simply is too persistent a fact of our political lives and happens against a background in
which it seems unrealistic to think that correct moral truths are identifiable. 31 As Waldron explained,
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this is not necessarily because uniformly valid morals are non-existing, but because no one seems
capable of their discovery.32 Equally important, people generally disagree not because of self-interested
or malign motives, but because of what Rawls called ‘the burdens of judgment’.33 Individuals have
disparate interests and substantive moral beliefs, which are largely informed by our different
experiences in life, the specific social conditions we grew up under, and the diverse sets of talent we
possess. These different conditions shape our preferences and sense of justice, and contribute to
disagreement about the ends to be pursued by politics. In addition, often we lack the ability to develop
as good an understanding of the needs and desires of other persons when compared to our awareness
of our own. Such cognitive bias increases the chance of moral fallibility in our understanding of other
persons.34 Some of us may be driven by malicious ambitions, but it appears implausible to think that
this is true for the great majority of us. Disagreements on the good, therefore, are better considered
as reasonable disagreements among reasonable people.
Such disagreements extend beyond the confines of the state and equally affect transnational
policy-making. This is not to say that EU lawyers have exaggerated the importance of respecting rights
and principles of justice. The great majority of individuals living in this world share the belief that the
protection of individual rights merits serious attention, but the precise import of rights raises grave
disputes. Recent controversies over the precise requirements of gender equality and the economic
right to freely conduct a business demonstrate the prematurity of speaking of a reasonable stability of
rights within the EU.35 Likewise, most people expect the EU to uphold principles of justice and yet
there is no consensus on what it means for the EU to act accordingly. For example, there is no agreed
upon understanding of how principles of justice bear upon claims to social assistance by mobile Union
citizens within the host Member State. Some believe that justice requires full and equal access of such
benefits for all EU citizens, while others think that such claims can be denied to those who have never
participated in the host Member State’s economic life. Not even Neuvonen and de Witte, their
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common position on Dano notwithstanding, share the same conception of justice.36 Moreover, the
more persons we bring to bear upon such questions, the greater our disagreements on the constitution
of justice within the EU will become.
This is not to say that we should think of the outcomes produced by the case law implementing
legislation as just. We can disagree with the substantive decisions taken, which is a valid ground for
criticising the legal rule that supports that decision. What we should realise, however, is that the
legislature tries to establish justice when it decides to act. That is, as the political theorist Christiano
said it,
to say that the legal system establishes justice among persons is not the same as to say that the legal system
defines or constitutes justice among persons. To say that the legal system establishes justice is to say that
what the legal system does will, for practical purposes, determine what justice demands among persons. ….
So to say that the legal rules establish justice does not imply that we cannot think that they are unjust. Indeed,
much discussion and debate in democratic societies concerns this very question. 37

It happens regularly that we think the EU legislature is mistaken in its substantive aspirations and that,
had we been in charge, we would be living under a better and more just regime. That thought crosses
everyone’s mind from time to time and it is everyone’s right to criticise the choices made and to offer
better alternatives. What gets lost, however, once the legislation and implementing case law is said to
have contributed to a moral vacuum is that it establishes a particular conception of justice.
All of this is to say that also the EU is affected by, what Waldron termed, ‘the circumstances
of politics’.38 That means, political decision-making is made more complicated by our substantive
political disagreements, but at the same time, such decision-making becomes all the more important
because of it. In a world we inhabit with, and in which our actions have consequences for others, there
must be shared rules that guide our behaviour and describe the distribution of resources. Would there
be a shared understanding of justice and of the kind of behaviour that is tolerable, it may be that our
societies could function with far fewer rules. Absent agreement on those matters, however, it is
necessary at some point to settle on a certain set of policies and to decide on common rules that bind
all living under it. Hence, precisely the kind of disagreement that complicates political decision-making
36
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also necessitates it. This is no different in the EU. Precisely because a common understanding of the
broader ideals of European integration is lacking among the Member States and their citizens and so
is, certainly, agreement upon how to best implement these ideals, a political process that decides on
the EU’s common course of action and decides on a set of shared rules is needed.
If the fact of disagreement complicates policy-making in general, it certainly poses a challenge
to instrumentalist accounts of legitimate decision-making within the EU. The claim that the EU has
legitimate authority only when it acts in the interest of justice disregards that finding objectively true
principles of justice has proven impossible so far and that our inquiries are limited by the burdens of
judgment. Political procedures are needed exactly to settle our disagreements and to come to an agreed
set of rules and rights. Therefore, a theory of legitimate political decision-making within the EU cannot
depend on some conception of justice. Instead, our theories of legitimate political authority within the
EU should be more greatly concerned with the intrinsic qualities of different institutional processes.39
To be clear, this is not the same as saying that the substantive content of the political decisions taken
is irrelevant, and that there should not be concern for, or debate over their justness and goodness. It
is not, as two EU scholars worry, that a turn to legitimacy prevents ‘thinking about justice in the EU’.40
Our appreciation for political institutions comes precisely from our realisation that we can constitute
justice in our societies only through collective decision-making.41 It would be a mistake, therefore, not
to address and discuss the outcomes realised by such processes. I argue not that legitimacy must
substitute justice, but instead, that we should complement our accounts of justice with a theory of
legitimate decision-making within the EU.42
I will build on this premise and make the case that the authority of legislation within the EU
deserves much wider recognition on this ground in section 5. At any rate, we should be critical of the
position, offered by O’Brien in response to those who invoke the will of the legislature, that ‘the veil
of non-interference is misleading [because deference] to the legislature does not make EU citizenship
ideologically neutral, or immutable, and it does not discharge the duty of moral scrutiny’. 43 Beyond
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the fact that moral scrutiny and interference are two very different things, in the sense that one may
voice moral objections but nonetheless believe that interference is illegitimate, the suggestion that
those advocating for deference do so because that is essential to protect the ideological neutrality of
EU citizenship misrepresents the argument of those concerned about instrumentalist approaches to
legitimate authority. EU citizenship law as it currently stands embodies a conception of justice and,
therefore, is ideologically inspired; and seeing our ideological disagreements, we are mistaken if our
theories of legitimate institutions are being made contingent on some preferred ideology.
4. Institutional fallibility
The suggestion that decisions taken by the EU legislature are authoritative until the judiciary designs
a morally more desirable alternative outcome cannot rest solely on the assumption that it is possible
objectively to decide on what constitutes a desirable result. Instead, it must logically assume also that
the judicial process offers a more reliable procedure for realising justice. Otherwise, the position that
the authority of legislation must be made subject to the judges’ conception of the good is difficult to
maintain. That is, if not there is reason to think that, comparatively speaking, the legislature’s
performance is below that of the judiciary, the position that the judiciary is not bound by unjust
legislative decisions loses much of its attractiveness.
The fallibility of legislatures is all too easily accepted and no plausible account of this institution
will deny that the members of our legislative bodies, even the wisest among them, can have an
incorrect understanding of the matter in front of them or may fail to see the full consequences of their
acts. While, however, legal scholars regularly emphasize the imperfections associated with
representative bodies, there is a tendency to assume that the judicial process offers or can be turned
into a relatively ‘frictionless’ alternative to the legislative process.44 This ‘nirvana fallacy’, the
phenomenon of comparing the actual performance of legislatures with an ideal conception of courts,45
occurs within EU law scholarship as well. It has been said that ‘a well-functioning institution of judicial
review contributes in a very practical way to the attainment of justice by ensuring that correct values,
procedures and principles are observed in the process of law creation’.46 No institution, however, no
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matter how well it performs, is able to decide with such a degree of perfection. Beyond our substantive
disagreements on justice, we should recognise the fact of institutional fallibility and build our
institutional theories from there. Our theories of judicial behaviour should not presume that judicial
institutions perform in accordance with some idealised process. If the literature on EU citizenship is
somewhat representative of EU legal scholarship more generally speaking, our institutional accounts
frequently neglect this more realistic assumption.
Not just that, the literature also demonstrates the risks involved in not recognising the fallibility
of the judiciary and encouraging the Court to neglect legislative rules if in the interest of justice. It is
tempting to focus on cases such as Dano and Alimanovic individually, highlight the beneficial
implications of a departure from the rules for the individual claimants, and claim that the Court ought
not to be deferential to the delineation of citizenship rights in legislation. Those who argue that the
judiciary should be free to disregard legislative decisions it considers objectionable must at least accept,
as Vermeule emphasised, that also judicial rule ‘produces a package of outcomes, both good and bad’.47
For example, the judicial attitude advocated for by opponents of Dano and Alimanovic also gave us
Commission v UK, a decision known for disregarding legislative provisions at the expense of EU citizens’
social rights.48
Even more telling is the contrast the social assistance case law offers when compared with the
expulsion case law. As I explained in section 1, the literature assesses both domains differently and
takes inconsistent positions on matters of interpretation and rule-following. The social assistance case
law has been criticised for its deference to the Citizenship Directive’s written rules and for
conditioning entitlement to social assistance based on periods of residence within the host state.
Rather, the argument goes, the Court should have considered the applicants individual circumstances
and have realised an outcome that is proportionate seeing the substantive purposes behind the rule.49
To witness the consequences of that approach, one only needs to turn to the expulsion case law.
Article 28 of the Directive distinguishes between three classes of EU citizens, offering each
group a specific level of protection against expulsion. To offer a greater degree of protection to EU
citizens with stronger connections to the host state, protection is contingent upon their periods of
residence within the host state. Article 28(1) of the Directive states that Union citizens can be expelled
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on grounds of public policy and security. Article 28(2), however, creates the first exception to that
rule, which applies to those who have enjoyed legal and continuous residence in the host Member
State for a period of five years. Such EU citizens enjoy permanent residence status and permanent
residents cannot be expelled ‘except on serious grounds of public policy or public security’. Finally,
under Article 28(3) no expulsion measures can be taken against those who have resided in the Member
States for the previous 10 years or against minors, ‘except if the decision is based on imperative
grounds of public security’. Following a specific period of residence in the host Member State, in this
instance five or ten years, one has presumptively developed such strong ties with the host Member
State that a higher level of protection against expulsion becomes necessary.50 Likewise, a period of
absence of two continuous years is reason for the loss of permanent residence status according to the
Directive.51
Rather than following these rules, the responsible judges decided to add an assessment of
individual qualitative elements to the decision on whether or not expulsion is permissible. By reference
to the Directive’s recitals, the Court reasoned that the EU legislature ‘made the acquisition of the right
of permanent residence … subject to the integration of the citizen of the Union’.52 This is plain wrong,
for permanent resident status depends only upon whether the EU citizen has had a continuous period
of five years of legal residence in the host Member State.53 A clear difference exists between using
periods of residence as a proxy to indicate integration and using integration as a condition for
permanent residence status. The implications of this confusion are far-reaching, however, for the
Court hold that
[s]uch integration, which is a precondition of the acquisition of the right of permanent residence … is based
not only on territorial and temporal factors but also on qualitative elements … to such an extent that the
undermining of the link of integration between the person concerned and the host Member State justifies
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the loss of the right of permanent residence even outside the circumstances mentioned in Article 16(4) of Directive
2004/3854

Adding grounds for the termination of permanent residence that are nowhere to be found in Article
16(4) of the Directive,55 it no longer is a two-year continuous period of absence from the host Member
State only that terminates permanent residence, but also any other qualitative element that
demonstrates a lack of integration.
Subsequently, in M.G., the Court rendered Article 28 practically meaningless. It decided that
the ten-year period of residence, which grants EU citizens the most extensive degree of protection
against expulsion, had to be calculated by counting back from the moment the expulsion decision had
been adopted and that residence in those years ‘must, in principle, be continuous’. 56 In addition,
invoking Onuekwere, it decided custodial sentences to be an indication of a lack of integration, which
could interrupt the continuity of residence.57 This effectively quashed Article 28(3).58 That the period
of continuous residence is to be counted backwards from the moment the expulsion measures is taken,
but that periods of imprisonment interrupt this period, means that the protection offered by Article
28(3)(a) is available only to those who have been ordered to leave the country ten years after they have
served their sentence. This simply will not happen. No Member State will decide ten years after the
convict was released from prison that the person is to leave the country. Furthermore, since Article
28(2) can be interrupted, so the Court decided in Onuekwere, if integration has been undermined, of
which criminal behaviour offers proof according to M.G., also protection under Article 28(2) was
rendered meaningless.
All that is left is Article 28(1), which requires national authorities to weigh the personal
circumstances of an individual facing an expulsion decision before he or she can be expelled on
grounds of public policy or security. M.G. said essentially the same, holding that also non-continuous
periods of residence during the ten years prior to the expulsion decision may result in enhanced
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protection, but that a conclusion to this effect must depend on an overall assessment ‘of that person’s
situation on each occasion at the precise time when the question of expulsion arises’. 59 All these
relevant factors, including the fact that the EU citizen had resided for a ten-year continuous period in
the host Member State prior to imprisonment, may be taken into consideration to decide whether
enhanced protection is available for the EU citizen.60
The Court did in the expulsion case law exactly what different scholars encouraged it to do in
the case law delineating citizens’ access to social assistance, i.e., apply the recitals rather than the written
rules and condition rights by individual assessments rather than periods of residence. This time,
however, there were no positive implications for the individual citizen, which explains the negative
response in the literature. After all, while it is clear that under Article 28(1), the responsible authorities
are to consider the personal circumstances of the individual before an expulsion measure can be taken,
there is a great difference between, on the one hand, a rule that requires these circumstances to be
weighed only when all other grounds for expulsion are satisfied and, on the other hand, a legal norm
that conditions expulsion decisions based on an assessment of such individual circumstances only.
The difference is not just about the protection offered to public policy and security convicts, because
theoretically, persons facing expulsion may receive very substantive protection still if the relevant
individual qualitative elements are weighed in their favour. It also concerns the constraints imposed
on the discretion enjoyed by authorities responsible for deciding on whether to take expulsion
measures. The Directive places substantive limitations upon national authorities’ decisional power,
simply because they are forbidden to take certain actions against individuals that have fulfilled longer
periods of residence. The case law, instead, removes the Directive’s regulatory constraints. And
indeed, bearing in mind the kind of treatment former convicts often receive, certainly when of a
different nationality, this legal reality is unlikely to bode well for them.
Those who suggest that the CJEU should refuse to follow legislative rules if these produce
undesirable consequences or are unfair to the individual affected by them fail to give sufficient thought
to the question of which institution protects us against judicial fallibility. For example, opposing the
fact that the Citizenship Directive allows for the expulsion of Union citizens, Kochenov and Belavasau
argued that ‘[i]n in ideal world the Court … should not be deferential to the legislative outcomes of a
democratic process which are harmful or make no sense’.61 However, that we find this statement in
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an article that otherwise vilifies the CJEU for having ignored legislative provisions, whereby it
sacrificed the rights of individual citizens and failed to deliver justice, demonstrates that our world is
not an ideal one, in which giving such powers to the Court necessarily is beneficial. The point is that
at some moment, our disagreements must be resolved and a decision be taken, which is treated as
authoritative by others. It may be that the authority we favour as the most legitimate will occasionally
decide certain matters wrongly in our view. That paradox is an inevitable feature of politics. 62 We value
particular institutions and entrust them to decide our disputes despite all their limitations.
5. The Case for the Authority of Legislation within the EU
The previous two sections highlighted the shortcomings of the two assumptions supporting
instrumentalist theories of legitimacy that favour the Court circumventing the authority of legislation
when necessary to realise their conception of justice. Meanwhile, I highlighted certain of the values
we should associate with legislative decision-making. In this section, I will flesh out these values more
clearly and focus on two distinct qualities of the EU legislature: political legitimacy and institutional
ability.
I argued against content-dependent conceptions of legitimacy and explained the need for
theories of legitimate political authority within the EU that are separate from our conceptions of
justice. Once we adopt a content-independent account of legitimate decision-making within the EU,
the value of legislative decision-making is difficult to deny. Some EU lawyers resist this conclusion,
by creating an interesting sort of catch-22 the legislature cannot escape and always designates the
Court as the most legitimate institution. On the one hand, they assume content-dependent reasons
speak for judicial decision-making. On the other hand, when confronted with process-based accounts
of legitimacy, they will argue that the EU legislature’s authority is not grounded in democracy and that,
therefore, there will not be a loss to political legitimacy if important political and moral decisions are
made by the judiciary over the legislature.63 Because of the assumption (1) that process-based reasons
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speak for (or against) the CJEU and legislature equally and (2) that outcome-based reasons speak for
judiciary, we should not be too worried about judicial override of legislative decision-making, for as
long as justice is served thereby.
That notion is subject to a number of plausible objections. To begin with, if it is the case that
both institutions fall short of essential thresholds of input-legitimacy equally, it does not follow
automatically that decision-making by the judiciary is desirable for outcome-related reasons. This is
precisely what appears what those favouring decision-making by judicial authority suggest, but is far
from evident absent agreement on a correct understanding of output and the fact of institutional
fallibility. I will leave this objection for what it is, because it does not make the case for legislative
authority in the required terms. Far more importantly, to demonstrate that the EU legislature lacks the
democratic legitimacy enjoyed by national legislative fora does not establish that the judiciary is as
(il)legitimate, from an input-oriented perspective, as the legislature. There is an immense gap to be
bridged by those who, because the EU legislative process does not satisfy accepted democratic
standards, draw the conclusion that the legislature and judiciary are equally (il)legitimate. That gap
consists of the fact that decision-making through EU legislative procedures still requires the consent
of politicians that are subject to a certain democratic control at home as well as the European
Parliament, while the CJEU acts independently of these procedures.64 It appears hard to disagree with
Nic Shuibhne, who said that ‘[t]he legislative process emits glows of democracy and legitimacy that
seem then contaminated by assertions that the Court’s understanding of EU citizenship, drawn quasienigmatically from the Treaty, should take precedence’. 65 A considerable group of political theorists
would even reject as illusory the idea that democracy is applicable even as an ideal to international
organisations and that the best we can strive for is international associations of democratic states,
which derive their legitimacy from being subject to the shared and equal control of national democratic
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assemblies.66 The EU legislature ensures that reasonably well. Legitimacy being partly comparative,67
it seems that based on this second objection alone, the claim that no loss of legitimacy occurs if the
judiciary acts without regard to legislation is hard to maintain.
A second reason supporting the case for the authority of legislation within the EU takes
seriously the EU legislature’s institutional abilities. The previous section explained that we ought not
to contrast the actual performance of one with an idealised account of another institution. However,
that each institution is fallible and will err occasionally does not imply that all are able to perform all
functions of government equally well. Normally, for example, we think that disputes over the precise
consequences of specific legal provisions are to be resolved by the judiciary, if only because the
judiciary enjoys a presumption of neutrality and independence from the institution that drew up those
rules.68 Other political problems, however, are better resolved through the legislative process, simply
because there is ample reason to think that that institution can discharge of certain tasks more
adequately.
The task of drawing up and deciding the framework of general rules that is binding on all
Member States is a complex task, requiring consideration of wide-ranging and often controversial
questions of policy and morality, which are subject to substantive disagreement. The EU legislature
provides not just a forum where the voices of all those affected by the decision can be heard, but also,
it can think through the implications of their decisions and design solutions to common problems at
the required level of generality.69 It enjoys the time, resources, and institutional capacity to process
large quantities of information and evaluate alternative policy resolutions properly. The judiciary, on
the other hand, is far less equipped to realise comprehensive reform and consider the broader
implications of its decisions. It decides in a piecemeal fashion and its case law usually revolves around
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the specific circumstances of one or a small group of individuals, while the factual circumstances
behind the disputes can be highly idiosyncratic. Because, we can safely assume, the judges tend to
concentrate on these circumstances as well as the specific arguments presented by the different parties,
the judicial principles provided for are often not drafted with the general good in mind but come
mostly from the judges’ concern to realise an equitable result in the individual case they decide. Being
precedent-setting, however, and governing future situations that come before it and arise within the
Member States, they may have all sorts of unforeseen political implications.70
One instructive example is Martínez Sala, in many ways an highly unusual case, but one that
explains to a considerable degree why we are debating today of whether social assistance can at all be
denied to mobile Union citizen. Mrs Martínez Sala had enjoyed legal residence in Germany for a period
of around 25 years, held various jobs and also received social assistance during that period, when a
request for a child-raising allowance was denied, on the ground that she did not possess a residence
permit when she made the application.71 Mrs Martínez Sala’s right to remain in Germany was not in
question though and secured by the European Convention on Social and Medical Assistance.
Furthermore, she received permits in subsequent years, indicating that Germany recognized her right
to reside legally and to claim benefits. The decision to deny benefits to someone who enjoyed 25 years
of legal residence and contributed to the host society through economic participation comes across as
extremely arbitrary. The Court, perhaps aspiring to address this wrong, invoked principles of EU
citizenship, but did not confine itself to these peculiar facts and reasoned in general terms. It defined
the principle that Union citizens with lawful residence in the host state can invoke the right to nondiscrimination on grounds of nationality if their situation falls within the material scope of EU law,72
to which it later added that all situations involving the exercise of free movement rights constitute
such a situation.73 As a result, all mobile Union citizens with legal residence acquired a claim to social
assistance, while the Member States were simultaneously denied the right to revoke someone’s
residence status as an automatic consequence of that person’s recourse to social assistance.74 That is
to say, a rather unusual case is largely responsible for those general legal principles that make us,
approximately 20 years later, discuss whether the duties of social justice demand the Court to disregard
even those few derogations from the principle of non-discrimination that remain in the Citizenship
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Directive. For example, had the Court decided Dano differently and placed the Member States under
the obligation to extend equal treatment to persons with rather minimal social connections with the
host state, it is uncertain in which circumstances it would still be permissible for the Member States
to deny social assistance. Such a decision, while maybe realising justice in the individual case, certainly
could have had broad ramifications for the boundaries of social welfare within the EU. I would argue
that it is questionable if such decisions are for European judges to make and it seems unlikely that
they are in the position to assess the full implications of their decisions.
The case law also frequently demonstrates a certain unawareness for the fact that national
authorities are dealing with much larger number of applicants. For a long period, the Court made
eligibility to social assistance subject to an assessment of the applicants’ real links with or degree of
integration within the host Member State.75 Expulsion decisions, we saw in section 4, still primarily
centre on convicts’ social ties. The thought must have been that the law must be fair to all individuals
it addresses, wherefore we should reject generalisations and consider the personal circumstances of all
individuals properly to see if the Directive’s rules apply. That may seem a commendable approach,
but is likely a costly one. For a start, the Court, which is deciding on a case-by-case basis, has the
capacity to examine the individual’s real links with the host Member State in every case that comes
before it, but such a requirement would place unacceptable burdens on national authorities, who are
dealing with many more individuals. Such requirements result in far greater administrative costs and
legal uncertainty.76
Moreover, as I have argued elsewhere in more detail, by requiring national authorities to assess
the individual circumstances of EU citizens each time they must decide on whether a legislative rule
applies, the Court removes the constraining force of rules.77 Particularly in a Union that divides
decisional authority not just between different EU institutions, but also among the Member States,
whose political preferences and institutional capacities are highly diverse, there are benefits to rulebased decision-making. It ensures more uniform results and ensures that EU citizens’ legal position is
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less at the mercy of national administrative and judicial officials.78 We should oppose making decisions
over whether or not someone is entitled to remain within the host Member State to the full discretion
of local law-enforcers. By transforming the legal regime governing the expulsion of Union citizens
into a quagmire of individual assessments, the Court not simply created great burdens for the
responsible national authorities, but also greatly expanded the scope for the arbitrary and abusive
treatment of those facing expulsion. The same, of course, goes for the case law on social assistance.
It is tempting to support the Court ignoring general rules when beneficial for the individual claimant
fortunate enough to be able to bring a case (as well as other indirect beneficiaries), but in a time of
increasing hostility against Union citizens seeking welfare support, the benefits of removing decisional
discretion from the Member States by offering them clarity concerning the permissible may very well
outweigh the positive result in the individual case.
6. On the need for more freedom for the EU legislature
One may accept my argument that on grounds of political legitimacy and institutional ability the
authority of legislation deserves wider recognition and still reject the idea that the Court’s case law has
been problematic. It appears to me that two arguments are available to those who wish to resist my
claims. First, EU citizenship scholars could accept my normative premises, but try to counter the
conclusions I draw from those by insisting that the Citizenship Directive is a poorly drafted piece of
legislation and that it is not at all evident what the legislature intended to realise. Hence, my conclusion
that the case law disrespects the authority of legislation is too strong. Secondly, EU lawyers more
generally could equally accept my arguments of legitimacy and institutional ability, but counteract me
by arguing that I ignore the EU’s hierarchy of legal sources, which demands that the Court policies
the legislature strictly and ensures that its decisions are compatible with the Treaties. I believe that I
can accept both claims at an abstract level, but that neither affects my argument. Instead, I will
demonstrate in this section, many of the shortcomings of the Citizenship Directive are attributable to
our failure to acknowledge the constitutional dimension of legislation and refusal to give the EU
legislature the freedom it needs to amend the law consistently.
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A frequently heard argument is that legislation is subordinate to the Treaties, which justifies
the Court’s position vis-à-vis the EU legislature.79 It is not in dispute that the Treaties bind the different
institutions. Of course, if that is so, we must recognise that Article 21 TFEU, which makes itself
‘subject to the limitations and conditions laid down in the Treaties and by the measures adopted to
give them effect’. That makes it difficult to understand, for example, AG Szpunar’s statement that the
interpretation of primary law in the light of EU citizenship legislation could ‘lead to a revision of the
Treaties outside the procedures prescribed for that purpose’.80 Rather than leading to a revision of the
Treaties, it appears that respecting secondary legislation in the field of EU citizenship is to respect the
outcome of the Treaty negotiations conducted according to ‘the procedures prescribed for that
purpose’.
More importantly, we need to recognise that the hierarchy of legal sources argument is not as
solid as its proponents think. That is because legislative politics does not take place merely inside the
sphere of constitutional politics, but extends ‘to the very constitution of the political’. 81 The act of
legislating is about deciding the appropriate conception, scope, and consequences of Treaty
provisions. No reasons exist for assuming that a judicial decision to extend or constrain EU citizens’
free movement rights involves a deeper reflection of Treaty rights than a similar legislative decision.
The EU legislature, odd as this may sound, also engages in Treaty interpretation and deference to
legislation thus amounts to accepting the legislature’s best understanding of the Treaties. Already at
present, the EU legislature is, as Davies said it, a co-interpreter.82 Hence, scholars were right to assert
the primacy of the Treaties, but the dilemma of the EU legislature’s institutional position in the EU’s
constellation of governance is not easily resolved by invoking the hierarchy of legal sources. Rather,
our answer to these questions, as was emphasized by Syrpis before, depends on one’s conception of
political legitimacy within the EU.83
Some may worry that if we are to embrace the authority of legislation within the EU we must
automatically also oppose the practice of judicial review. While it is true that some authors find the
institution of legislation so dignified that they oppose the notion of judicial review of legislation

79

Koen Lenaerts and José A Gutiérrez-Fons, ‘Constitutional Allocation of Powers and General Principles of EU Law,
The’ (2010) 47 Common Market Law Review 1629; Neuvonen (n 22) 61. Case C-202/13 McCarthy,
ECLI:EU:C:2014:345, Opinion of AG Szpunar, para 82.
80
Case C-202/13 McCarthy, ECLI:EU:C:2014:345, Opinion of AG Szpunar, para 82.
81
Bellamy (n 29) 25.
82
Gareth Davies, ‘Legislative Control of the European Court of Justice’ (2014) 51 Common Market Law Review 1579.
83
Phil Syrpis, ‘The Relationship Between Primary and Secondary Law in the EU’ (2015) 52 Common Market Law
Review 461.

24

altogether,84 alternative theories of political legitimacy place legislation front and centre for the reasons
I outlined in the previous section, but leave some room for judicial review.85 These theories, however,
all tend to reject instrumentalist accounts of political legitimacy as implausible and will recognise our
reasonable disagreements on justice and acknowledge the fallibility of all institutions. I will leave open
the question if and under what circumstances judicial review is justified within the EU. What I hope
to have shown is that we should not be overly dismissive about legislative decision-making within the
EU. Whatever our position on legislation, we should not take the position AG Sharpston recently
took, who argued that ‘to interpret the Treaty in the light of secondary law implies a (dangerous)
reversal of the institutional balance for rule-making in the European Union’.86 To suggest that there
is something dangerous in disallowing the judges to dictate the requirements of Treaty law amounts
to a deep and uncorroborated mistrust of forms of non-judicial decision-making.
An unfortunate side-effect of many EU lawyers’ dismissive attitude on the EU legislature is,
as Ekins argued, ‘the common good will not be well served if the lawmaking body lacks sufficient
freedom to change the law as reason demands’.87 The domain of EU citizenship demonstrates this all
too well. We should expect the legislature to act responsibly and offer sufficient guidance in the
decisions that it adopts. The EU Citizenship Directive arguably falls short of those standards at times,
but a closer inspection of the drafting process tells us that certain of the shortcomings are directly
attributable to the fact that certain individual legislators appear to have thought they had to act as the
agent of the Court.88
In section 2, I argued that Dano and Alimanovic respected the constraints of the Citizenship
Directive. That, I believe, is a straightforward conclusion in the case of Alimanovic. It was evident that
the applicants had not satisfied the temporal requirements set by the Directive. What is curious about
the Directive is that Article 24(2) permits the Member States to deny social assistance during the first
three months and to jobseekers and students, but is less explicit about the economically inactive who
do not fall within those categories. This was the situation of Ms Dano, who had been resident for a
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period longer than three months, but had never worked and was not looking for employment either.89
Therefore, Article 24(2) was not applicable to her case. 90 AG Wathelet spelled out perfectly the
paradoxical situation that would arise were she entitled to social assistance benefits on that ground:
we would arrive at a situation where a national of a Member State who has exercised his right to freedom of
movement as a Union citizen without intending to integrate himself into the labour market of the host
Member State would be in a more favourable situation than a national of a Member State who has left his
country of origin in order to seek employment in another Member State 91

Economically inactive Union citizens could claim benefits if they would end their search for
employment.
To understand how that paradoxical situation came about, we should begin by the initial
proposal for a Citizenship Directive, which foresaw that the Member States were under no obligation
to confer social assistance to economically inactive Union citizens, until the moment they had acquired
permanent residence status.92 During the process of negotiating, the Court started developing its
jurisprudence on EU citizenship and decided that EU citizens can invoke the non-discrimination
principle in all situations involving the exercise of the right to free movement, meaning that those who
had exercised the right to free movement were entitled to equal treatment.93 The Court pushed the
scope of EU citizenship beyond what the legislature had envisaged in its initial proposal and the latter
took the decision to remove the initial derogation for economically inactive Union citizens from the
Directive.94 Initially, the only remaining derogation to equal treatment remaining was the permission
to deny maintenance grants to students, no doubt because such assistance fell, per the case law, outside
EU law’s scope at that time.95 Probably realising that also jobseeker benefits still fell beyond the
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Treaties’ scope,96 the Council proposed that Member States could also deny such benefits.97 The other
institutions accepted that suggestion, but a legal gap emerged as a result. Because while the Directive
now allows Member States to deny social assistance to jobseekers who have not engaged in an
economic activity of sufficient duration before, it is silent as to the position of the economically
inactive who are not searching for employment.
The legislature fell short of what we should expect of it, but that cannot be entirely understood
without taking into account dominant theories on the authority of legislation within the EU. Consider
the documents published by the European Parliament proposing amendments to the Citizenship
Directive then under negotiation. On several occasions, its only justification for an amendment was
that the Court had decided a case that way.98 Ostensibly, the members of the European Parliament
felt the need to obey the meaning accorded to the Treaties by the Court and saw no need for additional
consideration over the desirability of these decisions, or their fit with the larger legislative framework.
The consequence of the legislature being (or feeling) bound by prior judicial interpretations of Treaty
provisions is that it shifts focus to the individual level and shapes legislation in accordance with legal
principles adopted in individual and case-by-case decision-making. For example, it amended the
Directive to give effect to the Court’s decision that expulsion measures cannot be the ‘automatic
consequence of [someone] having recourse to the host Member State's social assistance system’, 99
thereby at least creating tension with the provision that conditions lawful residence on the EU citizen
not being an unreasonable burden on the social assistance system.100 It is questionable if, by simply
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incorporating such judicial statements, the legislature maintains adequate focus on the general level
and seeks to offer adequate guidance to all Member States, which must implement the rules and realise
legal outcomes that are in accordance with them. We expect the EU legislature to deliver acts that are
reasonably consistent and offer guidance to lower decision-makers and rightly criticise it when it fails
to do so, but that expectation is hard to live up to if we also expect it to always defer to prior case law.
Hence, while constitutional limits may not be objectionable per se, ‘they should be closely specified
and adopted with caution’.101 If we want to improve the quality of legislation, we should at least offer
the EU legislature the room to act reasonable and responsibly.
Conclusion
To be written
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