The International Protection of Refugees:

Interpreting Article 1 of the
1951 Convention Relating to the Status of Refugees
I.

Introduction

1.
The immediate goal of this note is to elucidate contemporary issues in the
interpretation of the terms of Article 1 of the 1951 Convention relating to the Status of
Refugees, taking into account recent academic and jurisprudential developments. It
is hoped that its contents will be useful in a number of contexts, not least in the
efforts currently underway in Europe to harmonise understanding of the refugee
definition. The UNHCR Handbook on Procedures and Criteria for Determining
Refugee Status1 provides the basic guidance of the Office on the interpretation of
the refugee definition and should be referred to for a full understanding of UNHCR’s
views on various interpretative issues. This note highlights key points from the
Handbook and in addition discusses various topics that have become prominent in
refugee law discourse since its publication. Some of these issues will also be
considered in four expert roundtables that will take place in the context of the
UNHCR Global Consultations on International Protection. The results of these
roundtables will help to refine or develop further the views of UNHCR, governments
and other concerned actors on these issues.
II.

Preliminary Considerations

i.

An Analysis Informed by Human Rights Principles

2.
According to Article 31 of the Vienna Convention on the Law of Treaties,
a treaty such as the 1951 Convention is to be interpreted “in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in their context and in
light of its object and purpose.”2 The Vienna Treaty Convention specifies that the
context includes, inter alia, the preamble,3 as a source of the object and purpose of
the instrument.
3.
The ordinary meaning of the elements of Article 1 is often clear from the
wording and should accordingly be ascribed. Where the object and purpose of the
1951 Convention is needed to interpret the meaning of terms, the preamble provides
important direction. A close reading of the preamble leads to the conclusion that the
object and purpose of the instrument is to ensure the protection of the specific rights
of refugees, to encourage international cooperation in that regard, including through
UNHCR, and to prevent the refugee problem from becoming a cause of tensions
between states.
4.
The preamble contains strong human rights language. The first paragraph
refers to the international community’s affirmation of the principle that human beings
shall enjoy fundamental rights and freedoms, such as those set out in the Universal
Declaration of Human Rights, without discrimination. The second paragraph recalls
the United Nations’ profound concern for refugees and its endeavours to assure
refugees the widest possible exercise of their fundamental rights and freedoms.
These precepts indicate the aim of the drafters to incorporate human rights values in
the identification and treatment of refugees, thereby providing helpful guidance for
the interpretation, in harmony with the Vienna Treaty Convention, of the provisions of
the 1951 Convention.
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5.
Refugees are owed international protection precisely because their human
rights are under threat. The most fundamental protection owed to a refugee is
protection against refoulement to a territory where the refugee’s life or freedom would
be threatened on a Convention ground. Non-refoulement is guaranteed, inter alia, by
Article 33 of the Convention.4 It is this protection, and the protection of other rights as
set out in the 1951 Convention, which is the objective of the exercise of refugee
status determination. Human rights principles, not least because of this background,
should inform the interpretation of the definition of who is owed that protection.
Indeed, the natural complementarity between refugee protection and the international
system for the protection of human rights has been expressed and elaborated in a
number of UNHCR documents and Conclusions of the Executive Committee.5
6.
In the European context, the interrelationship between human rights
principles and international refugee protection has long been recognised in the work
of the Council of Europe’s Ad Hoc Committee of Experts on the Legal Aspects of
Territorial Asylum, Refugees and Stateless Persons (CAHAR) and the Committee of
Ministers6, that of the European Court (and earlier Commission) of Human Rights,7
as well as in Parliamentary Assembly and other Council of Europe activities. The
correlation has recently been explicitly reiterated by the Heads of States and
Governments of the European Union who met at the Tampere Summit in October of
1999. The Presidency Conclusions adopted there reaffirmed the Union’s full
commitment to the obligations of the 1951 Convention and other relevant human
rights instruments8 and the importance of absolute respect of the right to seek
asylum.9 In the same Conclusions, the participants agreed to work towards
establishing a common European asylum system based on the full and inclusive
application of the 1951 Convention, thus ensuring that nobody is sent back to
persecution.10
ii.

One Holistic and Integrated Analysis

7.
The Article 1 definition can, and for purposes of analysis should, be broken
down into its constituent elements. Nevertheless, it comprises only one holistic test.
This has been recognised and reflected in various formulations of the “test” for
refugee status.11 The key to the characterisation of a person as a refugee is risk of
persecution for a Convention reason.12
8.
When attempting to apply the Article 1 criteria in the course of individual
asylum procedures, decision-makers should have regard to all the relevant
circumstances of the case.13 They need to have both a full picture of the asylumseeker’s personality, background and personal experiences,14 as well as an analysis
and up-to-date knowledge of all the relevant objective circumstances in the country of
origin. 15
9.
It should be recalled in this context that, to use the words of the UNHCR
Handbook, a person does not become a refugee because of recognition, but is
recognised because s/he is a refugee.16 It follows that failure to meet formal,
technical requirements such as time limitations does not negate the refugee
character of the person.
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iii.

Burden and Standard of Proof

10.
In determining refugee status, the issues of the burden and standard of proof
arise,17 as also does the related question of assessing the credibility of the individual.
While these are primarily procedural questions and thus will not be fully discussed in
this note, the well-developed jurisprudence and other guidance on these issues
found, not least, in the UNHCR Handbook itself18 can be summarised:
• in accordance with general principles of the law of evidence, the burden of proof
lies on the person who makes the assertion – in the case of refugee claims, on the
asylum-seeker. This burden is discharged by providing a truthful account of
relevant facts so that, based on the facts, a proper decision may be reached. The
asylum-seeker must also be provided an adequate opportunity to present
evidence to support his or her claim. However, because of the particularly
vulnerable situation of asylum-seekers and refugees, the responsibility to
ascertain and evaluate the evidence is shared also by the decision-maker. In the
context of exclusion and cessation, it is the authorities who assert the applicability
of these clauses, therefore the onus is on them to establish the reasons justifying
exclusion or cessation.19
• the standard of proof for establishing a well-founded fear of persecution has been
developed in the jurisprudence of common law jurisdictions. While various
formulations have been used, it is clear that the standard required is less than the
balance of probabilities required for civil litigation matters. It is generally agreed
that persecution must be proved to be “reasonably possible” in order to be wellfounded.20
• because the particular circumstances of asylum-seekers often mean that they
encounter obstacles in obtaining corroborative evidence and sometimes in
providing evidence themselves,21 the assessment of the credibility of refugees
may in some cases be particularly difficult. Inability to remember all dates or minor
details, minor inconsistencies, insubstantial vagueness or incorrect statements
which are not material to the determinative issues should not be used as decisive
factors in determining credibility, though they may be taken into account, together
with other factors, in the overall assessment on credibility. Credibility is
established where the applicant has presented a claim which is coherent and
plausible and is therefore capable of being believed. Once the examiner is
satisfied with the applicant’s general credibility, the latter should be given the
benefit of the doubt as regards those statements for which evidentiary proof is
lacking.22
III.

Analysis of the Inclusion Elements:
Key Inclusion Elements (Article 1A(2)):
…the term “refugee” shall apply to any person who: …owing to
a well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is
unable, or owing to such fear, is unwilling to avail himself of the
protection of that country…23

i.

Well-Founded Fear24

11.
The Handbook identifies ‘‘well-founded fear of being persecuted” as the key
phrase of the definition, and discusses well-founded fear in some detail.25 While fear
is a subjective emotion, for purposes of refugee status determination, it must be wellInterpreting Article 1 of the 1951 Convention

3

founded; that is, it must have an objective basis. There are varying degrees to which
each of these two elements may be important in any individual case. In cases where
there is a failure to express subjective fear, objectively the circumstances may well
justify recognition, in that anyone in such circumstances would run such an obvious
risk that the absence of fear would be immaterial. Conversely, there may be
instances where objective circumstances in themselves do not appear to be
compelling, but taking into account the individual’s own background, belief system
and activities, the circumstances may indeed be considered as substantiating a wellfounded fear for that individual, although the same objective circumstances might not
be so considered for another.26 These examples illustrate that it is essential that
decisions on refugee status, and particularly the well-founded fear aspect, be taken
only after having studied all the relevant circumstances of the case, and having
weighed them appropriately. Objective and reliable country of origin information
relevant to the particularities of the case is a necessity for this component of the
analysis.
12.
One aspect of the well-founded fear element which has given rise to particular
problems in recent years is that of determining when a person ought reasonably to
move to another part of the country and live safely there, rather than exercising his or
her right to seek asylum from persecution outside his or her own country. In some
jurisdictions this notion, the so-called “internal flight alternative” or “relocation
principle,” has been used, incorrectly, to deny refugee status to persons who are in
fact entitled to it. This occurs particularly when the concept is used as a bar to access
to asylum procedures for whole groups of individuals. The analysis is rather one
which must be applied on a case-by-case basis, taking into account all the individual
circumstances of the case. Other problems with its application relate to a flawed
understanding of how the analysis relates to the refugee definition,27 to a failure to
adequately consider the circumstances in the area of displacement and the
reasonableness of relocating there as opposed to seeking asylum abroad, and to
heavy evidentiary requirements.28
13.
The need for such an analysis does not arise in every case. It is only relevant
where the fear of persecution is limited to a specific part of the country, outside of
which the feared harm cannot materialise. In practical terms, this excludes virtually all
cases where the feared persecution emanates from or is condoned or tolerated by
state agents, as these are normally presumed to exercise authority in all parts of the
country.29 Furthermore, the alternative must be reasonable. This means that it must
offer a habitable and safe environment, free from the threat of persecution, where the
person can live a “normal” life, including the exercise and enjoyment of civil and
political rights, together with family members, in economic, social and cultural
conditions comparable to those enjoyed by others ordinarily living in that country.30
14.
The requirements listed above – freedom from persecution, ability to exercise
and enjoy civil, political, economic, social and cultural rights – lead to reflection on
one often discussed element in refugee status determination: the availability and
sufficiency of protection by the authorities. Some commentators describe “failure of
state protection” as a key criterion of the 1951 Convention definition;31 others
attribute much less importance to it, noting that persecution under the Convention is
a complex of reasons, interests and measures.32
15.
Consideration of effective national protection is, in UNHCR’s view, neither a
separate nor a seminal issue, but rather one of a number of elements concomitant to
determining refugee status in certain cases, particularly those involving a fear of
persecution emanating from non-state agents. The question is whether the risk giving
rise to the fear is sufficiently mitigated by available and effective national protection
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from that feared harm. Where such an assessment is necessary, it requires a
judicious balancing of a number of factors both general and specific, including the
general state of law, order and justice in the country, and its effectiveness, including
the resources available and the ability and willingness to use them properly and
effectively to protect residents.
ii.

Persecution

16.
Persecution, for the purposes of refugee status determination, is nowhere
defined in international law. Some commentators argue that no definition was felt
necessary as its meaning was well-understood from previous instruments and
experience,33 others suggest it was deliberately left undefined in order that newly
emerging forms of persecution would be covered.34 Whatever the reasons, the fact
that the Convention does not legally define persecution is a strong indication that, on
the basis of the experience of the past, the drafters intended that all future types of
persecution should be encompassed by the term.
17.
The on-going development of international human rights law subsequent to
the adoption of the 1951 Convention has helped to advance the understanding,
expressed in the UNHCR Handbook, that persecution comprises human rights
abuses or other serious harm, often but not always with a systematic or repetitive
element.35 While it is generally agreed that “mere” discrimination may not, in the
normal course, amount to persecution in and of itself (though particularly egregious
forms undoubtedly will be so considered),36 a persistent pattern of consistent
discrimination will usually, on cumulative grounds, amount to persecution and
warrant international protection.37
18.
Confusion sometimes arises between prosecution under a law of general
application and persecution for a Convention reason. This occurs perhaps most
frequently with respect to cases involving refusal to perform compulsory military
service, whether in the form of draft evasion or desertion. It arises as well in other
contexts, particularly when a law of general application has a differential impact on a
person or group of persons on account of one of the Convention grounds, or where
the enforcement of the law risks to or does violate human rights. The UNHCR
Handbook is helpful on these points and should be referred to as the starting point in
any analysis.38 What follows is essentially a summary of that advice. In distinguishing
the ordinary prosecution of offences from persecution, it is necessary to take into
account and analyse at least some of the following factors:
• whether the law is in conformity with human rights standards or is inherently
persecutory (for example where it prohibits legitimate religious belief or activity);39
• whether implementation of the law is carried out in a manner which amounts to
persecution based on a Convention reason. Elements to be considered in this
regard include: 40
• whether persons charged under the law are denied due process of law for a
Convention reason;
• whether prosecution is discriminatory (for example where only members of
certain ethnic groups are prosecuted);
• whether punishment is meted out on a discriminatory basis, (for example, the
usual penalty is a six month prison term but those judged to hold a certain
political opinion are routinely sentenced to a 1 year imprisonment);
• whether punishment under the law amounts to persecution (for example where
the punishment amounts to cruel, inhuman or degrading treatment);
• in the case of refusal to perform military service, there may be additional
considerations, including
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• whether the service which would be required to be performed would be in
relation to a type of military action condemned by the international
community as contrary to the basic rules of human conduct;
• whether the service which would be required could not reasonably be
expected to be performed by the individual because of his or her specific
individual circumstances, relating to genuine beliefs or convictions of a
religious, political, humanitarian or philosophical nature, or, for instance, in
the case of internal conflict of an ethnic nature, on account of ethnic
background; 41
• whether there is an exception for conscientious objectors and whether that
exception is acceptable and proportionate.
19.
A few asylum States restrict the meaning of ‘persecution’ in the sense of the
1951 Convention to harm emanating from the State itself, or its agents.42 These
States follow an analysis that makes determinative the perpetrator or source of the
feared or experienced harm. State practice elsewhere in the world, though
sometimes based on very different analyses, is overwhelmingly supportive of the
position adopted by UNHCR, that persecution by non-state agents falls within the
scope of the 1951 Convention refugee definition.43 In UNHCR’s view, the source of
the feared harm is of little, if any, relevance to the finding of whether persecution has
occurred, or is likely to occur. It is axiomatic that the purpose and objective of the
1951 Convention is to ensure the protection of refugees. There is certainly nothing in
the text of the Article that suggests the source of the feared harm is in any way
determinative of that issue. UNHCR has consistently argued, therefore, that the
concerns of well-foundedness of fear, of an actual or potential harm which is serious
enough to amount to persecution, for a reason enumerated in the Convention are the
most relevant considerations.44
20.
It is sometimes argued that the 1951 Convention does not provide a suitable
legal framework for addressing present-day refugee problems, as these often occur
in the context of war and armed conflicts. In a similar vein, national jurisprudence in
some countries has developed criteria arguing that in order for it to be said that an
asylum-seeker is persecuted, he or she must be “singled out” or in some way
“individually targeted”.45 Courts in yet other States, while accepting that civil war as
such neither rules out nor suffices to found refugee status, use criteria such as a
“differential risk” or “differential impact”.46 These criteria tend, however, to obscure
two key facts: i) even in war or conflict situations, persons may be forced to flee on
account of a well-founded fear of persecution for Convention reasons; and ii) war and
violence are themselves often used as instruments of persecution. They are
frequently the means chosen by the persecutors to repress or eliminate specific
groups, targeted on account of their ethnicity or other affiliations.47
21.
It should be recalled that the Convention was drafted in the aftermath of
World War II, at least in part as a means of protecting victims of persecution in that
war. Where conflicts are rooted in ethnic, religious or political differences which
specifically victimise those fleeing, as is so often the case today, persons fleeing
such conflicts would qualify as 1951 Convention refugees. The Executive Committee
has reaffirmed this on a number of occasions, most recently during its 1998
session.48 Likewise, on a proper interpretation of Article 1, it is not relevant how large
or indeed how small the affected group may be. Whole communities may risk or
suffer persecution for Convention reasons, and the fact that all members of the
community are equally affected does not in any way undermine the legitimacy of any
particular individual claim. On the contrary, such facts should facilitate recognition, as
the sociological process of marginalisation that such stigmatisation engenders is a
powerful archetype of persecution. This approach, counselled by the Handbook and
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in various Executive Committee Conclusions,49 has also been adopted by refugee
scholars and in well-reasoned jurisprudence.50
22.
This being said, however, it is equally recognised that there are persons who
flee the indiscriminate effects of violence associated with conflict with no element of
persecution. Such persons might not meet the Convention definition, but may still
require international protection on other grounds.51
iii.

Convention Grounds

23.
Article 1 A(2) requires that the well-founded fear of being persecuted be “for
reasons of” one of the five grounds set out there. Though there has in general not
been a great deal of difficulty in establishing the character of this causal link, in some
jurisdictions jurisprudence posing some questions as to its nature has developed. In
UNHCR’s practice, the Convention ground must be a relevant contributing factor,
though it need not be shown to be the sole, or dominant, cause.
24.
Three of the five grounds set out in Article 1 (race, religion and political
opinion) usually require scant interpretation. The fact that there is often considerable
overlap between the five Convention grounds should not confuse the issue. Persons
may experience or fear persecution for a number of inter-related reasons
enumerated in the Convention,52 or one reason for persecution, for instance a
person’s ethnicity, may fall under more than one ground, that is, under both race and
nationality.53 Neither of these instances in any way undermines or renders invalid the
connection between the feared persecution and its basis.
25.
It is now generally agreed that imputed or perceived grounds, or mere
political neutrality, can form the basis of a refugee claim. For example, a person may
not in fact hold any political opinion, or adhere to any particular religion, but may be
perceived by the persecutor as holding such an opinion or being a member of a
certain religion. In such cases, the imputation or perception which is enough to make
the person liable to a risk of persecution is likewise, for that reason, enough to fulfil
the Convention ground requirement, because it is the perspective of the persecutor
which is determinative in this respect.54
26.
The nationality ground has at times given rise to some confusion, because
the same word can be used both to denote a person’s ethnicity or ethnic origin, and a
person’s citizenship or the legal bond between an individual and a State. There is a
separate international legal framework designed to address the problems faced by
persons who do not have a legal bond of citizenship with any State, and are therefore
stateless.55 It is worth recalling that stateless persons can also be 1951 Convention
refugees on the same grounds as others, or may become refugees, for example,
where their very lack of citizenship attracts upon them severe discrimination
amounting to persecution. In the eligibility practice of States, though, the most
frequent meaning of nationality is that denoting ethnicity or ethnic origin.56 In the
present context, where ethnic-based conflict is common, this ground has
considerable significance.57
27.
Membership of a particular social group is perhaps the ground with least
clarity. Varying interpretations have been given to the phrase in different jurisdictions.
One interpretation emphasises the perception of the persecutor and/or others within
the relevant society, focusing on some characteristic attribute, activity, belief, interest
or goal.58 Another approach in widespread use holds that characteristics that identify
such groups are those which are either innate or historical and therefore cannot be
changed, or those which, though it is possible to change them, ought not be required
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to be changed because they are so closely linked to the identity of a person and/or
are an expression of fundamental human rights.59 Examples of the first sort of
characteristic might be sex, sexual orientation and heritage.60 Examples of the
second sort might be membership in a trade union or a vocation as a journalist or
critic.61
28.
A holistic approach would in effect accept the validity of both of the
approaches described above. This would best ensure protection for those
legitimately in need of it. It would include those who cannot change their innate or
historic characteristics, and those who should not be required to renounce them, as
well as those in the first category, that is, those members of groups which are
perceived by the persecutor to be in opposition, or to pose a threat. Where the
persecutor acts or is likely to act against the member of the group on that perception,
the potential victim may be protected on this ground on account of the perception of
the persecutor, which imputes motives or characteristics to the victim as a member of
the group.
29.
One sphere in which the membership of a particular social group ground has
been much discussed is that of gender-related persecution. Since neither “sex” nor
“gender”62 is listed as one of the Convention grounds in Article 1, it is sometimes
argued that persons who suffer gender-related persecution can never be covered by
its terms, or that the only possible ground for recognition must always be “particular
social group.” Neither of these assertions is correct. Persecution may be genderrelated in the sense that the method used to achieve the persecution is related to sex
or to gender roles. For example, women of a certain ethnic group may be subjected
to rape as a form of persecution, not for reasons related to sex or gender, but to
nationality or religion.63
30.
At the same time, the underlying causes of persecution that appears,
because of gender roles in that society, to be on account of sex or gender may in fact
be based on one or more of the other four grounds. An example of this might be
refusal to wear clothing or to behave in ways prescribed for women. This may be
objectionable for the authorities not because of the sex of the individual who is
refusing to behave in the prescribed fashion, but because the refusal indicates an
“unacceptable” religious or political opinion.64
31.
This illustrates that many cases which have been considered under this rubric
in fact can be decided on the basis of an imputed political opinion, or on the basis of
religion, and need not necessarily involve a social group analysis. There will
nonetheless be cases, particularly but not exclusively gender-related cases, which do
not fall into any other ground and may only be determined under the particular social
group rubric. Persecution may be gender-related in the sense that it is experienced
on account of a person’s sex, sexual orientation or gender role, and in the
appropriate case, this could be because of membership in a particular group. For
example, a homosexual transvestite may suffer persecution because of behaviour
and perceptions associated with that group.65 In certain circumstances, domestic
violence cases have been recognised as falling under Article 1 of the 1951
Convention on the basis of particular social group.66
32.
The refugee definition is adequate, if properly interpreted, to provide
protection in most cases of gender-related persecution in which international
protection is warranted. There is, therefore, no need to suggest adding sex or gender
as a ground to the Convention.67 The Office is concerned, however, that in some
States, complementary protection is routinely offered to women or others fearing or
suffering gender-related persecution without an adequate consideration of whether

Interpreting Article 1 of the 1951 Convention

8

the person should be recognised as a 1951 Convention refugee. Persons whose
cases are covered, on a proper interpretation, by Article 1 should be recognised as
such and receive refugee protection, and should not be denied such protection on
account of the existence of complementary forms of protection. 68
iv.

Outside the country of nationality or habitual residence

33.
The requirement that a refugee be outside his or her country of nationality or
habitual residence is a factual issue which is easily determined and, in most cases,
uncontroversial.69 As pointed out in the Handbook, however, it should not be thought
that a refugee need necessarily have left the country of origin for fear of persecution
for Convention reasons. A person might find him or herself outside the country – as a
student, a diplomat, a traveller – when an event occurs which engenders a wellfounded fear of persecution. Such a person is known as a “refugee sur place.” 70 The
events giving rise to a well-founded fear may be external to the refugee, such as a
military coup in the country of nationality, or they may be closely linked to the
behaviour of the refugee, such as public statements in opposition to the government
of the country of origin.
34.
Where the fear of persecution arises as a result of the refugee’s own
behaviour, the issue of credibility arises, as it may be thought that the activities are
self-serving. It is particularly important in such cases that the full details are
examined and analysed carefully in light of the likelihood of a risk of persecution
actually arising in consequence. A paramount consideration will be whether the
behaviour has or could come to the knowledge of the authorities in the country of
origin, 71 and how the asylum-seeker’s actions are, in reality, likely to be viewed by
the authorities of the country of origin. In some jurisdictions a consideration of the
asylum-seeker’s “good faith” in pursuing his or her actions, or a consideration of the
continuity of his or her action from before flight has been postulated as necessary in
this regard.72 Assessing these elements may form part and parcel of the analysis,
and may provide useful information for the eventual decision, but are not, and in
UNHCR’s view cannot be, determinative. The determinative factors must always
remain, as they are for all cases, the likelihood of the feared harm occurring, the
severity of the harm, and whether it is related to a Convention ground.73
v.

Unable/Unwilling to avail of state protection

35.
The meaning of this element of the definition has recently been much
debated. According to one view, it refers to protection by the state apparatus inside
the country of origin, and forms an indispensable part of the test for refugee status,
on an equal footing with the well-founded fear of persecution test.74 According to
others, this element of the definition refers only to diplomatic or consular protection
available to citizens who are outside the country of origin.75 Textual analysis,
considering the placement of this element, at the end of the definition and following
directly from and in a sense modifying the phrase “is outside his country of
nationality,” together with the existence of a different test for stateless persons,76
suggests that the intended meaning at the time of drafting and adoption was indeed
external protection. Historical analysis leads to the same conclusion.77 Unwillingness
to avail oneself of this external protection is understood to mean unwillingness to
expose oneself to the possibility of being returned to the country of nationality where
the feared persecution could occur.78
36.
Despite this apparent clarity, there now exists jurisprudence79 that has
attributed considerable importance in refugee status determination to the availability
of state protection inside the country of origin, in line with the first view described
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above. This somewhat extended meaning may be, and has been, seen as an
additional – though not necessary80 – argument in favour of the applicability of the
Convention to those threatened by non-state agents of persecution.81
37.
It has been suggested above82 that the internal protection element is best
considered and determined as an element of well-foundedness of fear.83 It has been
argued elsewhere that the last phrase of Article 1A(2) may be given more
contemporary content by reinterpreting it in the following fashion: if the country of
origin is unable to provide protection against persecution (whether the inability be
despite best efforts of a weak state or on account of the total failure of the state),
then the victim will fear persecution in case of return and therefore has good reason
to be unwilling, owing to that fear, to avail him or herself of the protection of that
country.84 These approaches are, in effect, not contradictory. Whichever approach is
adopted, it is important to recall that the definition comprises one holistic test of interrelated elements. How the elements relate and the importance to be accorded to one
or another element necessarily falls to be determined on the facts of each individual
case.
IV.

Analysis of the Exclusion and Cessation Elements:

i.

Exclusion from Refugee Status
Key Elements of the Exclusion Clauses (Article 1D, E, and F):
This Convention shall not apply to
• persons who are at present receiving from organs or agencies
of the United Nations other than the UNHCR protection or
assistance …
• a person who is recognised by the competent authorities of the
country in which he has taken residence as having the rights
and obligations which are attached to the possession of
nationality of that country
• any person with respect to whom there are serious reasons for
considering
• has committed a crime against peace, a war crime or a
crime against humanity…
• has committed a serious non-political crime outside the
country of refuge prior to his admission to that country
as a refugee;
• has been guilty of acts contrary to the purposes and
principles of the United Nations.

38.
It is helpful in interpreting the exclusion clauses of Article 1 to bear in mind the
underlying rationale of these clauses, which is to ensure that refugee status is not
enjoyed by persons who neither need85 nor deserve it.86 The clauses relating to the
undeserving are particularly complex and therefore more problematic. With respect to
both branches of exclusion, however, it is essential to recall that, like all provisions
that operate as exceptions and as stressed in the Handbook, these clauses must be
interpreted restrictively.87
39.
Article 1D excludes from Convention protection persons who are already
receiving protection or assistance from an agency or organ of the United Nations
other than UNHCR. As is explained in the Handbook, this provision is currently
applied to persons who are, or could be, receiving assistance from the United
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Nations Relief and Works Agency for Palestine Refugees in the Near East.88 Since
no other UN agency currently has a specific refugee protection or assistance
mandate, this clause cannot be used in other situations. United Nations transitional
or interim administrations in areas or regions which have given rise to refugee flows
normally have mandates which relate to the administration of the territory only,
including for protecting the rights of returnees, but have no specific mandate for
refugees. As persons must be inside such a territory to benefit from the protection of
or any assistance available from such an administration, this clause cannot be used
to exclude from refugee status persons from those territories who are in asylum
states.89
40.
Likewise, Article 1E excludes – on account of the lack of a need for
international protection – persons who are recognised by competent authorities of the
country of their residence as having the rights and obligations of nationals of the
country. The Handbook emphasises the importance, when interpreting this clause, of
recognising that the person concerned must actually enjoy such rights and
obligations in a practical sense. In particular, in line with the non-refoulement
provision of Article 33, persons must benefit from the right not to be deported or
expelled in order for this clause to operate to exclude from refugee status.90
41.
Giving rise to considerably more interpretative difficulty is Article 1F, which
excludes persons with respect to whom there are serious reasons to believe they
have committed war crimes, crimes against peace or humanity, serious non-political
crimes or acts contrary to the purposes and principles of the United Nations. In other
words, the exclusion relates to persons who have committed such egregious acts
that, though they may well have a well-founded fear of persecution for Convention
reasons, their personal behaviour has been so abhorrent as to render them unworthy
of receiving international protection under the 1951 Convention. In interpreting these
provisions, it is crucial to recall that it is not every criminal who is excluded by the
terms of Article 1F, but only those guilty of these most serious and unacceptable of
acts.91
42.
The standard of proof required for the operation of Article 1F is expressed as
“serious reasons for considering” that a person has been guilty of such acts. While it
is clear that proof of conviction is, therefore, not required, it has proven difficult to
explain consistently the exact degree of proof necessary reasonably to support a
finding under this standard.92 Indictment for such an act by an international court93
may certainly be considered “serious reasons for considering” and has been so
considered by UNHCR.94 Conversely, the mere fact that a person may at some point
in his or her life have been associated in some way with an organisation or
government members of which are known to have committed such acts is not
sufficient to prove “serious reasons” with respect to that individual. For exclusion to
operate, the reasons must be specifically related to the individual concerned and to
his/her acts or omissions.95
43.
According to its terms, the crimes to which Article 1F(a) relate are those so
defined in international instruments. This formulation allows developments in
international law in respect of such crimes to be considered. For example, the
adoption of the Rome Statute of the International Criminal Court96 has defined such
crimes in the contemporary context and will be a useful source for interpreting the
exclusion clauses.97
44.
Article 1F(b) excludes from status persons who are seeking to avoid
legitimate prosecution for the commission of serious non-political crimes, even if they
would otherwise qualify as refugees. While legitimate state concerns about
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safeguarding the community are obviously addressed by this provision, the
numerous qualifying components inserted in the provision demonstrate that
protection of refugees who have committed less serious crimes is to be preserved.
These various elements of Article 1F(b) are most usefully discussed, as the
Handbook does, separately.
45.
Evidently the term “serious” envisions a grave punishable act, and not a minor
offence, even if the latter may be referred to as a “crime” in the penal code or other
legislation of a country.98 Seriousness is not merely a question of how domestic law
views the issue, but must take into account comparative and international law as
well. Some of the indicators which might point to the seriousness of a common crime
include
• the form of procedure used to prosecute it – whether it is an indictable offence or
is dealt with in a summary manner;
• the prescribed punishment, including the length and conditions of any prison
term;
• whether there is international consensus that it be considered as among the most
serious of crimes;
• whether it is extraditable or subject to universal criminal jurisdiction;
• the actual harm inflicted as a result of the commission of the crime.99
46.
The crime defined in Article 1F(b), must be “non-political” or, in other words,
common crime, committed not for political ends but for other reasons, such as
personal gain or revenge.100 This qualification ensures that persons prosecuted for
expressing political beliefs in a way that would be acceptable in a State where
individuals are free to express their views and exercise other human rights in nonharmful ways cannot be excluded from refugee status by the simple expedient of the
passing of a law which does not respect those basic human rights.
47.
By the same token, the perpetrators of some “political” crimes, or grave
punishable acts which are committed for political ends, such as hijacking or
kidnapping, may not be, as a matter of course, excused from the operation of the
exclusion clauses by reference to the “non-political” qualification. There must be a
careful analysis of whether the seriousness of the harm inflicted outweighs the
political end to be achieved. If the so-called “political” crime is extremely harmful or
disproportionate in its effects, compared to the political end sought by the
perpetrator, the person may be excludable despite the political motivation. On the
other hand, if the commission of the crime is, for example, the only means by which
to escape persecution by a repressive regime, it may well be judged to be justified
and exclusion will not necessarily follow, depending on the circumstances of the
case.101
48.
If Article 1F(b) is judged to apply, then, in UNHCR’s view and in the practice
in some jurisdictions, it is necessary to strike a balance between the nature of the
offence presumed to have been committed by the applicant and the degree of
persecution feared. If the well-founded fear is of very severe persecution
endangering the applicant’s life or freedom, the crime committed must be very grave
indeed to exclude the person from status.102
49.
Finally with respect to Article 1F(b), the crime in question must have been
committed “outside” the country of asylum prior to admission there as a refugee.
Common crime committed on the territory of the asylum state should be subject to
the criminal jurisdiction of that State, including prosecution and, if found guilty,
punishment as would be the case for anyone else on the asylum State’s territory.103
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50.
The last exclusion provision, Article 1F(c), refers to acts contrary to the
purposes and principles of the United Nations. As explained in the relevant
paragraphs of the Handbook, the purposes and principles of the United Nations are
set out in Articles 1 and 2 of the Charter of the United Nations, and by their very
nature relate to member States of the UN. The travaux prJparatoires reflect a lack of
clarity with respect to the use of this provision. Comments by delegates suggest that
the drafters viewed this provision as one that would be rarely invoked, and applicable
only to individuals who were in a position of power or influence in a State and
instrumental in the State’s infringement of the UN purposes and principles.104 There
may be overlap with Article 1F(a), in that crimes against peace and crimes against
humanity also are acts against the purposes and principles of the United Nations.
51.
Applying Article 1F often involves consideration of a myriad of issues, some
of them related to criminal law concepts, which require careful and differentiated
analysis in this context. Such issues include individual liability, complicity, guilt by
association, membership of groups which advocate or commit acts of violence, the
situation of former officials of repressive regimes, the defences of duress and
necessity, and other such notions. Detailed examination of the complexities of these
topics is beyond the scope of this note.105 Reference should be made to UNHCR’s
Exclusion Guidelines106 for more specific advice.
ii.

Cessation of Status
Key Elements of the Cessation Clauses (Article 1C):
This Convention shall cease to apply to any person…if:
• he has voluntarily re-availed himself of the protection of the
country of his nationality; or
• having lost his nationality, he has voluntarily re-acquired it; or
• he has acquired a new nationality and enjoys the protection of
the country of his new nationality; or
• he has voluntarily re-established himself in the country which
he fled or outside which he remained owing to fear of
persecution; or
• he can no longer, because the circumstances in connection
with which he has been recognised as a refugee have ceased to
exist, continue to refuse to avail himself of the protection of
the country of his nationality…
provided that this [last] paragraph shall not apply to a refugee …
who is able to invoke compelling reasons arising out of previous
persecution for refusing to avail himself of the protection of the
country of nationality…

52.
As the paragraphs in the Handbook on this Article point out,107 refugee status,
which affords its beneficiaries international protection in the absence of national
protection, is foreseen to last only as long as that surrogate protection is needed.
Article 1C of the Convention sets out in some detail the circumstances under which
refugee status ceases. As with all provisions which take away rights or status, the
cessation clauses must be carefully applied, after a thorough assessment, to ensure
that in fact refugee protection is no longer necessary, a point also stressed in the
Handbook.108
53.
With respect to the grounds which arise as a result of actions by the refugee
him or herself, these actions must be truly voluntary on the part of the refugee, and

Interpreting Article 1 of the 1951 Convention

13

must result in him or her in fact being able to benefit from effective and durable
national protection. Unless this is so, refugee status does not cease.109
54.
Relatively more difficult interpretation issues arise, however, with respect to
the cessation ground which relates to changes in circumstances in the country of
origin such that the reasons for which refugee protection was required no longer
exist.110 In interpreting this clause there has been some question about the nature
and degree of change necessary. UNHCR’s Executive Committee has stated that the
changes must be fundamental, stable, durable and relevant to the refugees’ fear of
persecution.111 Cessation of refugee status may be understood as, essentially, the
mirror of the reasons for granting such status found in the inclusion elements of
Article 1A(2). When those reasons disappear, in most cases so too will the need for
international protection. Recognising this link, and exploiting it to understand whether
the changes in circumstance are relevant and fundamental to the causes of flight, will
serve to elucidate circumstances which should lead to cessation of status. This is
particularly important with respect to individual cessation.
55.
UNHCR has identified a number of factors which, while in no way exhaustive
of the relevant considerations, may need to be taken into account in assessing, in a
general way and for the purposes of group cessation, whether there has been such a
fundamental change:
• the level of political stability, which may be demonstrated in a number of ways,
one example being the successful completion of democratic elections judged by
the international community to be fair;
• the existence of non-discriminatory laws to protect fundamental rights and
freedoms, including both civil and political and economic, social and cultural
rights;
• the existence of machinery to ensure law and order and redress in situations
where human rights may be violated, for instance, functioning police who operate
without discrimination, an independent judiciary and functioning courts;
• the general level of respect for human rights and ability to exercise and enjoy
human rights;
• where conflict was an issue, the level of national reconciliation and implementation
of any peace agreements and accords.112
56.
Where there is a determination that the changed circumstances cessation
clause applies to a particular refugee group, any individual affected by the
declaration of cessation must have an adequate opportunity to have his or her case
reviewed and determined individually, in case there are any factors which render the
cessation not applicable to that individual. Particularly relevant in this respect is the
exception to this cessation clause, expressed in the Convention as applying only to
“statutory” refugees113 (that is, those who were refugees before the adoption of the
1951 Convention) but which reflects a general humanitarian principle which can, and
should, also be applied to other refugees. Those who can invoke “compelling
reasons” arising out of past persecution or experiences leading to their recognition as
refugees should not involuntarily cease to be refugees, despite a relevant,
fundamental, stable and durable change. The exception essentially recognises that
some forms and experiences of persecution are so atrocious, and have such
devastating psychological effects, that even after a fundamental change in
circumstances, individuals should not be forced to return against their will. This
exception is as relevant today as it was when the Convention was adopted, and it is
applied by UNHCR, and many States.114
57.
The consequence of cessation may not necessarily be return to the country of
origin or former habitual residence.115 In some cases, refugees who cease to be
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refugees may already have acquired and exercised rights to residence or to obtain
citizenship as a result of the length of their stay and the operation of law in the
country of asylum. In others, they may have married, had children or developed other
ties in the country of asylum such that they are in fact fully integrated and eligible to
reside in that country through mechanisms other than asylum.
V.

Concluding Observations

58.
The refugee definition in Article 1 of the 1951 Convention has been the
principal tool for providing effective protection to millions of refugees since it was
crafted fifty years ago. It has proven its resilience and adaptability over those years,
demonstrating that a proper interpretation of Article 1 respects and furthers the
objects and purposes of the 1951 Convention. A principled approach to the inclusion
elements, and a careful application of the exclusion and cessation clauses are
indispensable for the continuing efficacy of refugee protection, ensuring that refugee
protection will neither be brought into disrepute by its abuse, nor weakened by its
unwarranted restriction. In sum, a balanced and holistic application of the definition,
incorporating human rights law principles, has the best chance of yielding the correct
result.

UNHCR Geneva
April 2001
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