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Convention of 27 september 1968 on jurisdiction and the enforcement of judgments in
civil and commercial matters — Jurisdiction by consent — Strict interpretation — Consen-
sus between the parties — General conditions of sale printed on the back — Clause con-
ferring jurisdiction — Necessity for an express reference to those conditions in the contract

OPERATIVE PART:

Where a clause conferring jurisdiction is included among the general conditions of
sale of one of the parties, printed on the back of a contract, the requirement of a
writing under the first paragraph of Article 17 of the Convention of 27 September
1968 on jurisdiction and the enforcement of judgments in civil and commercial mat-
ters is fulfilled only if the contract signed by both parties contains an express refer-
ence to those general conditions.

In the case of a contract concluded by reference to earlier offers, which were them-
selves made with reference to the general conditions of one of the parties including a
clause conferring jurisdiction, the requirement of a writing under the first para-
graph of Article 17 of the Convention is satisfied only if the reference is express and
can therefore be checked by a party exercising reasonable care.

EXCERPT FROM THE REASONS:

1 By an order of 18 February 1976, received at the Court registry on 11 March 1976,
the Bundesgerichtshof referred to the Court of Justice pursuant to the Protocol of 3 June
1971 on the interpretation of the Convention of 27 September 1968 on Jurisdiction and
the Enforcement of Judgments in Civil and Commercial Matters (hereinafter referred to
as ‘the Convention’), certain questions concerning the interpretation of Article 17 of the
said Convention.

2 It appears from the order making the reference that at the present stage the action,
which was brought before the Bundesgerichtshof by way of appeal on a point of law,
concerns the jurisdiction of the Landgericht K&In to hear an action brought by an under-
taking established within the area of jurisdiction of that court against an Italian undertak-
ing whose registered office is at Meda (Milan), for failure to perform a contract relating to
the supply by the German undertaking to the Italian undertaking of machines for the man-
ufacture of upholstered furniture.

3 It appears from the facts stated in the order making the reference that the delivery in
question had been agreed in a written contract, signed at Milan on commercial paper
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Konvencija od 27. rujna 1968. o nadleznosti i ovrsi sudskih odluka u gradanskim i trgo-

vackim predmetima — nadleznost na temelju sporazuma — strogo tumacenje — sporazum

strana — opéi uvjeti prodaje tiskani na poledini — klauzula o nadleznosti — potreba za
izri¢itom uputom na te uvjete u ugovoru

IZREKA:

AKo je klauzula o nadleZnosti sadrZana u opéim uvjetima prodaje jedne od ugovor-
nih strana, koji su tiskani na poledini ugovora, pretpostavka pisanog oblika prema
prvom stavku ¢lanka 17. Konvencije od 27. rujna 1968. o nadleZnosti i ovrsi sudskih
odluka u gradanskim i trgovackim stvarima ispunjena je samo ako ugovor koji su
potpisale obje strane sadrZi izrifitu uputu na te opée uvjete.

U sluc¢aju ugovora sklopljenog uputom na ranije ponude, koji su pak sami sklopljeni
uputom na opce uvjete jedne od ugovornih strana koji sadrze klauzulu o prorogaciji
nadleZnosti, pretpostavka pisanog oblika prema prvom stavku ¢lanka 17. Konven-
cije ispunjena je samo ako je uputa izricita, tako da je osoba koja postupa s duznom
pozorno$¢u moZe provjeriti.

IZ OBRAZLOZENJA:

1 RjeSenjem od 18. velja¢e 1976., zaprimljenim u pisarnici Suda 11. oZujka 1976.,
Bundesgerichtshof (Savezni sud Njemacke) uputio je Sudu na temelju Protokola od 3.
lipnja 1971. o tumacenju Konvencije od 27. rujna 1968. o nadleznosti i ovrsi sudskih od-
luka (u daljnjem tekstu: “Konvencija”), odredena pitanja koja se ti¢u tumacenja ¢l. 17.
spomenute Konvencije.

2 Iz odluke o prethodnom pitanju proizlazi da se postupak, koji je pokrenut pred su-
dom Bundesgerichtshof revizijom zbog primjene prava, u sadas$njem stadiju ti¢e nadlez-
nosti suda Landgericht Koln za odlu¢ivanje o tuzbi koju je podnijelo poduzeée osnovano
na podrucju toga suda protiv talijanskog poduzecéa &ije je registrirano sjediste u Medi
(Milano), zbog neispunjenja ugovora o isporuci strojeva za proizvodnju tapeciranog na-
mjestaja talijanskom poduzeéu od strane njemackoga.

3 Iz ¢injenica navedenih u odluci o prethodnom pitanju proizlazi da je odnosna ispo-
ruka bila ugovorena pismenim ugovorom potpisanim u Milanu, na poslovnom papiru tr-

21




C-24/76, Salotti v. Riiwa, [1976] ECR 1831

bearing the letter-head of the German undertaking, on the reverse of which the general
conditions of sale of that undertaking were printed.

Those general conditions include a clause conferring jurisdiction on the courts of Cologne
to settle any dispute which might arise between the parties concerning the contract.

Although it is true that the text of the contract does not expressly mention the said general
conditions, it refers to previous offers made by the German undertaking which contained
an express reference to the same general conditions, which were also printed on the re-
verse of the papers in question.

4 In a judgment delivered on 9 April 1974, the Landgericht Koln, before which the
matter was brought by the German undertaking, declared that it had no jurisdiction to
hear the dispute.

It held that the clause conferring jurisdiction had not validly been agreed between the
parties, having regard to the provisions of Italian law, to which, in the view of that court,
the contract between the parties is subject.

That judgment was reversed by a judgment of 18 November 1974 of the Oberlandesgeri-
cht K&ln which, taking the view that the contract in question is subject to the provisions
of German law, overruled the judgment of the lower court, declared that the Landgericht
had jurisdiction and remitted the case to it.

5  The Italian undertaking appealed on a point of law to the Bundesgerichtshof, and
that court is of the opinion that the question at issue must be resolved on the basis of Arti-
cle 17 of the Convention.

In this connection, the Bundesgerichtshof has referred two questions on the interpretation
of the first paragraph of that Article.

On the interpretation of Article 17 of the Convention in general

6  The first paragraph of Article 17 of the Convention provides: ‘If the parties, one or
more of whom is domiciled in a contracting state, have, by agreement in writing or by an
oral agreement confirmed in writing, agreed that a court or the Courts of a contracting
state are to have jurisdiction to settle any disputes which have arisen or which may arise
in connection with a particular legal relationship, that court or those courts shall have ex-
clusive jurisdiction’.

7 The way in which that provision is to be applied must be interpreted in the light of
the effect of the conferment of jurisdiction by consent, which is to exclude both the juris-
diction determined by the general principle laid down in Article 2 and the special jurisdic-
tions provided for in Articles 5 and 6 of the Convention.

In view of the consequences that such an option may have on the position of the parties to
the action, the requirements set out in Article 17 governing the validity of clauses confer-
ring jurisdiction must be strictly construed.

By making such validity subject to the existence of an ‘agreement’ between the parties,
Article 17 imposes on the Court before which the matter is brought the duty of examin-
ing, first, whether the clause conferring jurisdiction upon it was in fact the subject of a
consensus between the parties, which must be clearly and precisely demonstrated.

The purpose of the formal requirements imposed by Article 17 is to ensure that the con-
sensus between the parties is in fact established.
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govca koje nosi zgglavlje njemackog poduzeca na ¢ijoj su pozadini bili tiskani opéi uvjeti
prodaje koje koristi to poduzece. Ti op¢i uvjeti sadrze i klauzulu o nadleznosti suda u
Kolnu za sve sporove koji mogu proizadi izmedu strana u vezi s ugovorom.

Iako je tocno da tekst ugovora ne spominje izrijekom te opée uvjete, on upucuje na pret-
hodne ponude koje je dalo njemacko poduzece koje su sadrzavale izri¢itu uputu na te
op¢e uvjete koji su takoder bili tiskani na poledini isprava o kojima je rijec.

4 U presudi donesenoj 9. travnja 1974., Landgericht Kéln, pred kojim je postupak po-
krenulo njemacko poduzece, ustanovio je da nije nadlezan za spor.

Sud je zauzeo stajaliSte da klauzula o prorogaciji nadleznosti nije bila valjano ugovorena
izmedu strana, s obzirom na odredbe talijanskog prava, kojima je, po shvacanju toga suda,
ugovor izmedu stranaka bio podvrgnut.

Ta je presuda ukinuta presudom suda Oberlandesgericht Kéln od 18. studenoga 1974.
Tom je presudom sud, smatrajuci da je ugovor o kojem je rije¢ podvrgnut njemackom
pravu, ukinuo presudu nizega suda, utvrdio da je Landgericht nadlezan i uputio mu spis
predmeta na rjeSavanje.

5  Talijansko poduzece podnijelo je reviziju Bundesgerichtshofu, koji pak smatra da se
pitanje o kojem je rije¢ treba rijeSiti primjenom ¢lanka 17. Konvencije.

S time u vezi, Bundesgerichtshof je uputio dva pitanja o tumacenju prvog stavka toga
¢lanka.

Opcéenito o tumacenju ¢lanka 17. Konvencije

6  Prvi stavak ¢lanka 17. Konvencije propisuje: “Ako su strane od kojih jedna ili vise
ima prebivaliSte u nekoj drzavi ugovornici sporazumjele, ugovorom u pisanom obliku ili
usmenim ugovorom koji je pismeno potvrden, da ¢e sud ili sudovi neke drzave ugovor-
nice biti nadlezni za sporove koji su proizasli ili mogu proizaéi u vezi s odredenim prav-
nim odnosom, taj sud odnosno ti sudovi bit ¢e isklju¢ivo nadlezni.”

7 Ovu odredbu treba tumaciti u svjetlu uéinka davanja nadleZnosti na temelju suglaf
snosti, a to je iskljucivanje kako nadleznosti koja se temelji na opéem nacelu navedenom
u lanku 2., tako i posebnim nadleznostima predvidenima u ¢lancima 5. i 6. Konvencije.

S obzirom na posljedice koje takva moguénost moZe imati na poloZaj stranaka u parnici,
pretpostavke iz ¢lanka 17. koje ureduju valjanost klauzula o nadleznosti moraju se strogo
tumaciti.

Time $to se ta valjanost uvjetuje postojanjem “sporazuma” izmedu stranaka, ¢lanak 17.
namece Sudu pred kojim se postupak pokreée duznost ispitivanja, prvo, je li klauzula o
nadleznosti doista postignuta sporazumom stranaka koji se mora jasno i precizno doka-

zati.
Svrha formalnih pretpostavki koje propisuje ¢lanak 17. jest osigurati da se suglasnosng

medu stranaka doista i ustanovi.
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The questions referred to the Court by the Bundesgerichtshof must be examined in the
light of these considerations.

On the question referred by the Bundesgerichtshof

8  The first question asks whether a clause conferring jurisdiction, which is included
among general conditions of sale printed on the back of a contract signed by both parties,
fulfils the requirement of a writing under the first paragraph of Article 17 of the Conven-
tion.

9  Taking into account what has been said above, it should be stated that the mere fact
that a clause conferring jurisdiction is printed among the general conditions of one of the
parties on the reverse of a contract drawn up on the commercial paper of that party does
not of itself satisfy the requirements of Article 17, since no guarantee is thereby given that
the other party has really consented to the clause waiving the normal rules of jurisdiction.

It is otherwise in the case where the text of the contract signed by both parties itself con-
tains an express reference to general conditions including a clause conferring jurisdiction.

10 Thus it should be answered that where a clause conferring jurisdiction is included
among the general conditions of sale of one of the parties, printed on the back of a con-
tract, the requirement of a writing under the first paragraph of Article 17 of the Conven-
tion is fulfilled only if the contract signed by both parties contains an express reference to
those general conditions.

11 The second question asks whether the requirement of a writing under the first para-
graph of Article 17 of the Convention is fulfilled if the parties expressly refer in the con-
tract to a prior offer in writing in which reference was made to general conditions of sale
including a clause conferring jurisdiction.

12 In principle, the requirement of a writing under the first paragraph of Article 17 is
fulfilled if the parties have referred in the text of their contract to an offer in which refer-
ence was expressly made to general conditions including a clause conferring jurisdiction.

This view of the matter, however, is valid only in the case of an express reference, which
can be checked by a party exercising reasonable care, and only if it is established that the
general conditions including the clause conferring jurisdiction have in fact been commu-
nicated to the other contracting party with the offer to which reference is made.

But the requirement of a writing in Article 17 would not be fulfilled in the case of indirect
or implied references to earlier correspondence, for that would not yield any certainty that
the clause conferring jurisdiction was in fact part of the subject-matter of the contract
properly so called.

13 Thus it should be answered that in the case of a contract concluded by reference to
earlier offers, which were themselves made with reference to the general conditions of
one of the parties including a clause conferring jurisdiction, the requirement of a writing
under the first paragraph of Article 17 of the Convention is satisfied only if the reference
is express and can therefore be checked by a party exercising reasonable care.
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Pitanja upucena Sudu od strane Bundesgerichtshofa moraju se ispitati u svjetlu ovih raz-
matranja.

O pitanju koje upucuje Bundesgerichtshof

8 U prvom pitanju trazi se odgovor o tome ispunjava li klauzula o prorogaciji nadlez-
nosti koja je uvrstena u opce uvjete prodaje tiskane na poledini ugovora koji su potpisale
obje stranke, pretpostavku pisanog oblika prema prvom stavku ¢lanka 17. Konvencije.

9  Uzimajuéi u obzir ranije navedeno, valja ustvrditi da puka ¢injenica da je klauzula o
prorogaciji nadleZnosti tiskana medu op¢im uvjetima jedne od strana na poledini ugovora
sastavljenom na poslovnom papiru te strane sama po sebi ne udovoljava pretpostavkama
¢lanka 17., jer se time ne daju nikakva jamstva da je druga stranka doista pristala na klau-
zulu odri¢udi se op¢ih pravila o nadleznosti.

Drukg¢iji je slucaj kada sam tekst ugovora koje su potpisale obje strane sadrzi izricitu
uputu na opce uvjete koji sadrze klauzulu o prorogaciji nadleznosti.

10 Stoga valja odgovoriti da ako je klauzula o nadleznosti uvrstena u opce uvjete pro-
daje jedne od strana, koji su tiskani na poledini ugovora, pretpostavka pisanog oblika
prema prvom stavku ¢lanka 17. Konvencije ispunjena je samo ako ugovor koji su potpi-
sale obje strane sadrzi izri¢itu uputu na te opée uvjete.

11 U drugom pitanju trazi se odgovor o tome je li pretpostavka pisanog oblika prema
prvom stavku ¢lanka 17. Konvencije ispunjena ako strane izrijekom u ugovoru upute na
neku prethodnu ponudu u pisanom obliku u kojoj se upucuje na opée uvjete prodaje koji
sadrze klauzulu o prorogaciji nadleznosti.

12 U nacelu, pretpostavka pisanog oblika prema prvom stavku ¢lanka 17. ispunjena je
ako su strane u tekstu ugovora uputile na neku ponudu u kojoj se izri¢ito upuéuje na opce
uvjete koji sadrze klauzulu o prorogaciji nadleznosti.

Ovo shvadanje medutim vrijedi samo u slu¢aju izri¢ite upute koju moze provjeriti strana
koja postupa s duznom paznjom te samo ako je ustanovljeno da je o op¢im uvjetima koji
sadrze klauzulu o prorogaciji nadleznosti doista i bila obavijestena druga ugovorna strana
ponudom na koju se upuéuje.

Ali pretpostavka pisanog oblika iz ¢lanka 17. ne bi bila ispunjena u sluéaju posredne ili
preSutne upute na raniju prepisku, jer to ne bi dovelo do sigurnosti da je klauzula o proro-
gaciji nadleznosti doista bila dio ugovora u pravom smislu.

13 Stoga valja odgovoriti da je, u slu¢aju ugovora sklopljenog uputom na ranije ponude
koje su same ucinjene uputom na opce uvjete prodaje jedne od strana, a koji sadrze klau-
zulu o prorogaciji nadleznosti, pretpostavka pisanog oblika prema prvom stavku ¢lanka
17. Kovencije ispunjena samo ako je uputa izri¢ita tako da je moze provjeriti osoba koja
postupa s duznom paznjom.

25




	Medjunarodno Privatno Pravo - zbirka odluka suda europske unije

