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Chapter 1  General Introduction

A. From Local Entities to the Globalised
Marginalisation of the Nation-State

. Historical Influences on today’s World of States

The State a Shoot of the Enlightement

The actual state has developed out of the European Modernity. It is a fruit of the
European period of the enlightement. Hold by commercial interests and designed
by the missionary promotion the European states have dispersed the concept of the
state by colonialism throughout the globe between the 17" to the 20™ century.
Within today’s globalised world all states confess themselves as equal and sover-
eign members of the community of states. All have taken over the same philoso-
phical fundament for a political unity from the enlightement theory. The question
however which has to be asked ist he follwoing: Can the enlightement period
which has originally secularized the state from the unity of the Christian religion
give us the guidelines for the path of the state into the future? Has the state of
modernity been created in order to solve the actual and the future problems the
polities of today’s globalised world?

Rapid Change of the World-Map

Looking on the world map and searching the constitutional history of the states on
detects with astonishment that out of the actual 194 recognized states only 14 can
look back to a uninterrupted nation-state development of some 200 years. Since
660 before Christ when Japan has for the first time built up as a political unity un-
til the declaration of independence of 1776 of the United States of America in av-
erage only every 175 years have been created a new state. In the 19" century every
four years has been built up in average a new state. Within the first half of the 20"
century all 18 months a new state has postulated for full sovereignty and interna-
tional recognition. In the second half of this century until 1993 all five month a
new state has emerged out of the ashes. Since World War two in total 105 new
states joined the international community. Actually we are confronted with nu-
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merous conflicts which may eventually lead to new states such as in Cyprus, Sri
Lanka, Georgia (Abkhazia and Ossetia), Nagorno Karabach, Kosovo Serbia),
Canada (Québec), Russia (Chechnya), Somalia, Sudan, Basque Country, Belgium,
Northern Ireland, Kashmir etc.

A short overview on the development of the European community of states re-
veals that there is almost no European state which can look back to a unbroken
and uninterrupted history. The Roman Empire controlled at the time of its largest
expansion in the year 116 after Christ the entire space of the Mediterranean from
Spain to Mauritanian including Egypt and Mesopotamia until the black see. In the
north all England (except Scotland and Ireland), actual Germany and a part of Po-
land and of the Ukraine including today’s Hungaria and Rumania were also part of
the Roman Empire.

xl

Map. 1. The Roman Empire at 120 after Christ

The huge empire disintegrated first into the East-Roman and West-Roman Em-
pire. The dividing line divides today’s Balkan. The Roman Limes a long the Rhine
and the Danube which became the shelter for the retreating Roman armies has
built up centuries later an important border line which was has ignited later on
many different conflicts but which has also been the border line for the creation of
states and for the territory of religious communities.
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The Empire of Charles the Great

The later empire of Charles the Great expanded to today’s France a part of Italy,
Germany, Austria. Slowenia and Croatia.
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Map. 2. The Empire of Charles the Great

Even more important for today’s development of the community of states
within Europe has been the division of the Empire of Charles the Great to its three
suns. Here one can clearly detect that the middle part which has been transferred
to Lothar between later Germany and France bleeded to death in several some
times long lasting wars. Some of the states of this region were only able by wars
of independence or secession to achieve the possibility to develop independently
and harmoniously such as the Swiss Confederation or the Italian Town-States. The
Alsace, Lothringen, Luxembourg, Belgium and the Netherlands are all regions or
independent states which even today can not be catched by either the French nor
the German Nation concept.
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The Carolingian Partition

The partition of the empire of Charles the Great to his three suns with equal rights
Charles the shaven, (West-Empire), Lothar (Middle Empire) and Ludwig the
German (East Empire) left many substantial question open such as e.g. the right of
succession as emperor of the entire empire. Moreover the middle empire of Lo-
thar has been divided and transferred to his brothers after his death. This transfer
has mainly contributed to the instability between France and Germany. For later
centuries the root for the separation and later for the century lasting enmity has
been implanted.
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Map. 3. The Carolingian Partition
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While the French king has never requested also to get the crown of the cesar
and emperor of the entire empire the ,,german‘ successor demanded as the only
successor of the Emperor the crown and thus the title to rule over the entire former
empire of Charles the Great. Logically he and the following emperors required
their subordinated kings to defend their proper territory with their own means and
armies. The French king however considered himself to be entitled to defend his
territory with his proper army. The consequence of this decision of the German
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“emperor” was a strong decentralization and federalisation of Germany, which in
the year 1800 was divided into not less than 1°800 principalities. For this reason
Germany was required in the 19" century first to struggle for its national unity.
The development of democracy within the country had to be postponed to the 20"
century.

In France however the national unity has never been disputed. The innerstate
conflicts in the 19" century have not been initiated on the dispute of the national
unity but rather on the conflict between the pre-modern feudal society and the
modern bourgeois society ruled by the citoyen. The legitimacy of the nation has
never been at stake, but the legitimacy of the governmental system and in particu-
larly of the Monarchy against the later Republic has given ground for several
revolutions and coup d’état. The different concept of the German nation as fun-
dament of the German state with regard to the French nation guilt by the constitu-
tion has somehow its origin already within the Carolingian partition of Europe.

Reformation

Most important with regard to the development of the European world of states
was the time of the reformation and the division between the Catholics and the
Protestants. With the reformation the protestant state have performed the already
carried out political separation of the Holy Roman Empire also theologically by
the separation of the pope. The reformation enabled the states which did detach
from Rome to renew somehow the connection between pope and emperor within
their proper territory. The theological and political fundament for an absolute in-
divisible sovereignty has thus been led. The conflict between the religions turned
into a conflict between states which could only be solved with the peace of West-
phalia in the year 1648.

The Peace of Westphalia: The Fundament of Modern Europe

With the peace of Westphalia the political guidelines for the modern Europe and
its state diversity have been led. The attitudes of the several principalities towards
the religion however did lead to new different controversies among the different
states. The secularization of the state and the gradual introduction of the freedom
of religion as a minority right finds its modern roots within this period in which
also the first appreciation for problems of minorities has been initiated.

While the new European peace has prepared the external conditions for the ab-
solutism of Louis XIV in France in Germany the fundament for decentralization
was introduced. The princes were entitled to rule their proper sovereign state and
to conclude state treaties and the empire did gradually loose its importance.
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Map. 4. The spread of the different confessions after the peace of Westphalia

The peace of Westphalia anchored fort the first time within a writte document
the principle of sovereignty of the states as well as the principle of equality of the
states. The European power-balance among the different states has been made.
Peace between Spain and the Netherland has been established and the bases for a
later independent Belgium was led. For the first time the Swiss confederation has
received in a written document its already de facto enforced independence from
the empire.
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England and the Modern Constitutionalism

The peace of Westphalia thus turned into the proper foundation stone for the de-
velopment of modern constitutionalism. One may be aware that at the same time
of the peace negotiations which enabled more secure borderlines on the continent
the English Parliament struggled for more power and aroused the first important
European revolution in which the parliament did win new sovereign rights with
regard to the crown. The Long Parliament which in the end of its anarchic rule
removed the King and condemned Charles I to death has anticipated the later
revolutions in England (1688), in France (1789) and in Russia (1917). With this
decision for the first time a parliament has enabled itself to take over sovereign
rights and titels, and it lasted 150 years until in France the parliament as Assem-
blée Nationale has in similar way tried to carry through the Republic against the
Monarchy.

Congress of Vienna and Congress of Berlin

The two next important congresses for peace which influenced decisively the
European state community have been the Vienna Congress of 1815 which has for
the first time recognized the Swiss Neutrality as an important element for the
guarantee of the balance of equal forces among the European states. The other
Congress of Berlin in 1878 has focused on a new balance within the Balkan and
with regard to the Ottoman Empire. With these decisions imposing the balance of
powers the Berlin Congress has determined the conditions for the conflicts of state
foundations and minority rights as well as for the temporary decay of the states in
this region.

While within the states of Western Europe the different nations could unite
more or less as homogeneous unit within one territory the peoples of the Balkan
under the rule of the Austrian-Hungarian double Monarchy and of the Ottoman
empire did mix within the same territories as under the foreign rule a people could
not establish its proper state. However within the frame of the Turkish Millet-
system and the Austrian-Hungarian autonomy the nations and peoples were enti-
tled to certain collective rights which did grant them some personal autonomy.
They could foster their language and had some control on the education of their
children. As consequence of this personal autonomy the members of different
communities and religions could very well develop within the same towns without
having to renounce to their personal identity. Thus still today one can find in many
towns in the Balkan such as Tbilisi, Sarajevo etc. the Synagogue neighbouring the
Mosque, the catholic and the protestant church.

Balkan

After the first World War the Kingdom of Austria-Hungaria was dissolved. Hun-
gary has radically been scaled down with the consequence that this political deci-
sion of the allied powers did create new important Hungarian minorities in the
Ukraine, in Czechoslovakia, in Rumania and in Yugoslavia. At this time the fun-
damental principle that each nation should be entitled to have its own mother-state
has been developed. Accordingly the states have been established in order to ac-
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commodate the different nations. Only with regard to the multi-nation Yugoslavia
this was not possible. Then this state covered a territory which has been divided
since more than thousand years by the borderline between East and West Rome,
between the East and West Christian church and later between the Ottoman Em-
pire and the European Occident. The peoples living since centuries within this ter-
ritory have been maltreated by history, and as a consequence there is no clear ter-
ritory for Serbs, Croats, Bosnians, Macedonians etc. Thus the nations winning
World War One decided to establish one state as a motherland for all Slaves living
in the South, yugo meaning the South in the Slavic languages: Yugoslavia.

Holocaust and the Decline of big States

The 20™ century is marked by the holocaust. Never in history a state has decided
for the whole world to extinguish a human race from this earth. Such enormity has
up to the regime of Hitler and his Nazi party and also since never been imple-
mented into reality. The idea of a supra race connected with the request for legiti-
macy of the state to decide who belongs to this supra race and which race has to
be extinguished can be traced back in its final consequence to the homogeneous
state race which in the interest of homogeneity and statehood should be entitled to
extinguish all other races threatening the unity and homogeneity of the nation.

The other important characteristic of the 20" century is the liberation of the
peoples from external powers of the Ottoman empire, the colonial regimes — and
after the fall of the Berlin wall — the implosion of communism and thus the end of
the Sowjet and communist imperialism. Such processes of dissolution are always
connected to century lasting conflicts as we have learned by history since the Ro-
man Empire has been dissolved. This has with regard to the understanding of the
state by the peoples having been ruled by foreign states the following conse-
quences: The political authority by the actual state is often mistrusted as a symbol
of the previous compelled rule of the colonial power. Within the historical sub-
conscious emotions the state is always considered as an enemy of the nation.
Whoever follows to the colonial rule has to be aware that the state even today
lacks genuine legitimacy of the concerned peoples. As in many cases the new state
authority has been taken over by the majority nation this nation will be identified
with the former colonial state and thus be hated and rejected by the minorities as
they hated the former colonial rule. Thus the state has become for many peoples
the real image of an enemy. Only a state which is able to grant the previous sup-
pressed peoples unrestricted identity and thus also an unrestricted feeling of free-
dom can become an acceptable state fort hem.

Necessarily this did lead to large conflicts as the new states in most rare cases
covered a territory with a homogeneous population. As in Africa and Asia thus
also in Eastern Europe ethnic conflicts that is the powerful struggle for state iden-
tity have started with ethnical cleansing.
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Il Challenges for the States

a) Globalisation

The Fall of the Berlin Wall

For the new understanding of the state concept the historic event was certainly the
fall of the Berlin wall. With this 1989 occurred symbolic fall of the iron curtain
the understanding of the state has decisively altered. For 50 years the world was
however economically divided by the industrialised and the non industrialised
world. Politically much more substantial was the division of the state community
into a communist and a capitalist sphere of power. Either the states belonged to
the communist or to the western sphere of influence. The two for century existing
rigid adversary blocks influenced the way of thinking of the state substantially.
The states were the undisputed fortresses of either the liberal-capitalistic of the
Marxist ideology. As a major factor of power within the respective alliance the
state and its rule were considered as a necessary self-evidence. Nobody questioned
its legitimacy. The only question to be asked dealt with the organisation of the
state and its governmental system within the respective block. Did it fit to the ma-
jor ideology of the block and did it provide for a good or bad leadership. The very
existence of the state, their borders and their significance was not questioned at
all.

Sovereignty of the Global Market

After the fall of the Berlin wall the theory of state faces now a new challenge
which is focussed on new issues essential even for the existence of the state as
such. And those questions need to be given a understandable and convincing an-
swer. Now that the enmity between East and West has faded away and that the
states subordinate continuously and gradually their sovereignty to the global mar-
ket, which can be ruled to a great extent via internet and that the within the inter-
national community the global leadership with regard to a certain world police is
taken over by the United States of America one may even ask the question
whether the state at all is needed any more and in case for what it is really needed.
The central question to each state focussed previously on the human rights issue,
which in case of necessity hat to move out to the whim of the local raison d’état.
Today the issue of human rights has become a universal standard for the assess-
ment of states. World Bank and International Monetary Fund consider the compli-
ance to those principles as part of the good governance a pre-condition for any in-
ternational financial support. Universal values have marginalised the former
important nation-states of Europe to local polities. Are they still needed? Espe-
cially since their legal orders have been integrated and thus marginalised into re-
gional organisations extending whole continents such as e.g. the European Union?
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Localisation?

While consumers seek the global market citizens demand universality of human
rights. Within its social and emotional existence however human beings still feel
deeply insecure. They seek security and identity within the local province. Global-
isation thus is only a trend of the actual period. In fact it is complemented by the
need for local security, local values and local autonomy. Instead of speaking of
globalisation one should thus rather invent the work “glocalisation which would
better fit to the actual reality. The consequence of glocalisation leads as conse-
quence on the local level to more devolution and decentralization. (UK Scotland
and Wales, France Regionalisation, Spain more competences of the regions, Italy
federalisation etc.)

The World Bank and the IMF grant credits only to states which not only guar-
antee good governance on the central level but which also provide for a realistic
program of decentralisation which today is considered a part of the principle of
good governance. Many actual ethnic conflicts are in fact struggles on the power
of the central government. Decentralisation should grant more rights and auton-
omy to the historically developed peoples. However this leads us to the burning
question how the states can on one side transfer some tasks to the global free mar-
ket and on the other side decentralise essential tasks to local units without loosing
their main function as state responsible for the development of the society ruled by
this state?

European Union

The European Union finds itself within a special situation. Its roots go back to a
treaty aiming to pacify the century lasting enmity between France and Germany
on one side and to strengthen the European states by a stronger alliance within the
conflict between the west and the east. One had to forge a new alliance of the west
against the east, and to overcome the century old enmity between Germany and
France. The new community of states should aim at a stronger integration with the
help of the economy based on a open European market and thus gradually turn
into a politically integrated alliance and community. At the time of the foundation
of the originally European Economic Community economy was still regulated on
national bases and thus the nation was also prepared to open its market to the re-
gion of a state community. At the beginning of this integration process the indus-
tries important for the armament of the armies had to be tied together within the
Community of Steel and Coal.

Within the area of globalisation the European economic space looses on impor-
tance. The political unity of Europe has thus again come into the focus of integra-
tion. A uniform currency, the democratisation of the institutions a common for-
eign policy and the building up of a European “people” with European citizens as
important concerns of the aims for a common consensus. Thus the constitution of
a still to establish European state has all of a sudden again come into the focus of
the political debates.
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b) The Engine of State-Building

Multiculturality

With these developments the theory of states is enlarged by a new dimension. By
the reality of multicultural polities the federal structure of states gains additional
importance. Up to now the main focus of the general theory of the state was on the
issue of the question how human beings and peoples should and can be governed
and how the power of a polity should be organised and administered to be in the
service of the interest of the peoples. Today however the question comes into the
foreground what position and tasks the state should have with regard to the world
wide tendencies of globalisation and localisation. To what extent can they contrib-
ute besides general universally accepted values additional liberal or particular val-
ues, how they have to cope with the threat of terrorism of private organisations,
how state sovereignty is to be distinguished against the sovereignty of the global
market, what values bring or hold together the peoples of a state or a nation. With
regard to multiculturality the crucial question is, which people respectively “who”
should be transferred the power to rule, which majority should be entitled to rule
on which minority or should participate or share in common the governmental
power and which rights should be given to the minorities.

The draft for a new contract on a constitution for Europe in the version of June
13 and July 10 2003 puts the new constitution under the following main guideline
formulated by the ancient Greek THUKYDIDES:

»XPpOUEdA Yép moAttela. ... kal dvopa pév 61d To un €g OAiyoug AN’ &g mAgio-
vog oikewv dnpokpotio kékAntar”. (THUKYDIDES IT 37) The English translation for
this sentence reads as follows: ,,Our Constitution ... is called a democracy because
power is in the hands not of a minority but of the greatest number*. The German
version of this text however had a significantly different maning it did read as fol-
lows: ,,The constitution which we have ... is named democracy, because the state
should not be oriented to a few citizens but to the majority. (,,Die Verfassung, die
wir haben ... heifit Demokratie, weil der Staat nicht auf wenige Biirger, sondern
auf die Mehrheit ausgerichtet ist.*)

According to the German version democracy means that the state should rule
its politics in the interest of the citizens. According to the English translation de-
mocracy is the governmental system which transfers the power into the hands of
the majority. Those two different versions of translation can apparently be traced
back to a different understanding of democracy. Either democracy gives the power
to the majority or it requires the state to orient its politic to the interest of the ma-
jority. The central question though who should govern over whom is answered
with the English version but left open in the German. For the German version
THUKYDIDES answers however the question what should be the standard for good
governance. The same quotation answers thus within the different translation a to-
tally different question. This reveals that with regard to the most crucial questions
of the theory of state there is still no clarity on the highest European level.

Suppression and exploitation of peoples are additional reasons which did lead
to conflicts and thus to secession movements division of states and occupation of
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foreign territory. The multicultural states of the actual period will always be con-
fronted to this challenge as long as they are not able to create even for their mi-
norities a certain identity. The conflicts between Palestinians and Israeli in the
Near East demonstrate clearly that it is not sufficient to grant autonomy to minori-
ties. Either one is capable to build a state in which all peoples can identify within
the territory of the state or one has to draw the consequences and to divide the
state. The longer the less the peoples will accept to live within a state as second-
class nation. Their engine to defend the interest of their peoples community is the
need for self-determination according to their proper identity and according to
their proper history. The reject policies, which do only respected them as individ-
ual citizens. They want also to be respected as a people on equal footing with the
majority of the state.

What are the engines which move human beings to the decision to build up new
states, to unite with other states , to secede from a state, to centralize or to decen-
tralize? If really all human beings are equal belonging to the species of the homo
sapiens why then the states differ so strongly from each other?

Welfare

Human beings want to design their environment in order to be able to live in peace
and welfare with each other according to their needs and interests. They want to
build up a political superstructure to their society which is accepted from all or
which at least promotes values which are acceptable to the big bulk of the society.
With this the internal aims of the state are set. They correspond at best the impulse
of human beings for more security, power, wealth and recognition.

Religion

The engine which moves society towards the foundation, alteration or transforma-
tion of states has always been and is still — partially today — religion. Religion has
often put polities under its interest and services. States were asked with their legal
order to implement and execute the rules of the religion. On the other hand relig-
ion provides the states with legitimacy which enables political power of the state
but also for the rulers. In the Christian Middle Ages the Kings did rule the peoples
at their whim by the Grace of God. They had absolute power because their author-
ity with the legitimacy of God has never been questioned.

Preservation of Power

The engine for politics and state foundation is finally also the proper interest of
men and woman. The state serves the developed structures and their power-
holders; it has to preserve with its structures and institutions the achieved political
and economical power-position. The state has in earlier times been installed in or-
der to protect the rights of the knights and of the aristocracy. State and law had to
serve the developed feudal system. Its hierarchy was protected by the legal order.
The feudal system did appear as the order which was wanted by God and therefore
could never be changed. As people could expect based on their religion to be
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compensated for their sacrifices and suppression in the other world, they accepted
the justification of inequalities in this world.

Liberty and Equality

Today the engine to change and alter the state structures including even state bor-
der lines is the need of human beings to individual freedom, justice and welfare.
The aim of the state is the protection and the promotion of individual freedom. If
individual freedom is protected within the democratic polity, then —according to
the philosophy of liberal constitutionalism — the pre-conditions for welfare and
justice within the society are provided for. Since the French Revolution the politi-
cal opposites move between the often contradictory demands either for freedom or
for equality. Some pretend that without equal opportunities freedom finally can
never be achieved. Others claim that too much equality destroys finally freedom
itself. They argue that liberty prescribed by the ruler suffocates freedom. Between
those two contradictory positions societies did struggle since the French Revolu-
tion for the development of the social welfare-state. Liberty is always bound to the
common good. Proper interests should never put into question the common inter-
est and be against the common good. Even the right to liberty has to respect the
common interest reply the others.

Property and Identity

A further pair of contradicting opposites which are as well motivated by some per-
sonal interests as also by collective interests and which may lead to new state
structures are property and identity. The state needs to protect namely the property
which as already requested by JOHN LOCKE. Property has also to be within the in-
terest of the people contradict those defending the identity of the people and the
preservation of the collective interest of the entire population. When e.g. in Swit-
zerland the acquisition of real estate in the area of tourism has threatened to lead
to a selling out of the soil of Switzerland the legislature limited the freedom of real
estate owners which were only allowed to sell real estate to foreigners to a limited
extent.

How Should one Govern Who Should Govern?

The inner engine for the motivation for state building and state development is
further defined by the following pair of opposites: How should one govern and
who should govern? Those who only put the question with regard to good govern-
ance exclude the some how decisive question with regard to the legitimacy of the
state and of the authority of the state. If one on the other side puts the question to-
wards the democracy within a multicultural state, the problem of the “who” comes
into focus: Who should or can legitimately rule the state that is which people or
which peoples, which majorities or minorities should be given the power to rule
on what other minorities or communities.
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External Defence

The defence of external risks such as forces of nature of hostile tribes or peoples
has substantially determined the development of states in all centuries. States with
open borders (France, China), states with natural borders such as islands (Japan,
UK), with aggressive neighbours and states with a territory of strategic importance
did develop differently according to their external environment. A dangerous envi-
ronment did force states to a rigid and often authoritarian and centralistic inner or-
ganisation. This is also the case for states in which men and women could only
acquire their needs for survival with greatest effort and energy and thus had al-
most no time to care for issues of state organisation, culture or democracy. States
without external threats on the other side and states in which human beings could
afford within their leisure time to be interested to their spiritual, cultural and po-
litical development had much greater opportunities to concentrate for their inner
democratic development.

Economic Influence and International Markets

The need for wealth and economic development did let many states to obtain the
necessary goods in other states and consequently aimed at suppress those states
and peoples to their proper interests. Economy thus was often the engine to moti-
vate state development not only within the interior, but it did also influence for-
eign policy including decisions on war and peace. The economic interests of colo-
nialism however have often been concealed by religious motives. The universal
claim of the Christian respectively the Islamic religion has certainly strongly in-
duced and legitimised colonialism within the 17" and 18" century as well as the
rule of the Ottoman Empire from the 13™ to the 19" century within the Mediterra-
nean area.

Religion and Religionist Policies

With regard to the religions one has however to distinguish between religious
communities having a universal claim with the believe that mankind should in or-
der to reach heaven adopt the specific religion on one side and religious believes
which are limited to a specific chosen people without any claim to proselytise
mankind for its unique religious believe. Those religions which are reduced to the
chosen (by God) people are Judaism, Shintoism and the believe of the Singhalese
from Sri Lanka. Externally they are in general not aggressive. But with regard to
the interior they are exclusive towards minorities with other religion.

The attack to the World Trade Centre in New York of 9/11 has demonstrated
the fragility of our today’s civilization which can be threatened in its proper exis-
tence not only by enemy states but mainly also by private organisations which are
serving fundamentalist religionist policies. The enemies can not any more identi-
fied by states but by non state terrorists and their private organisation which may
be harboured wilfully or against the will of a certain state. Consequently states
which are suspect harbouring terrorists and their organizations are all of a sudden
confronted with the fact that other states wage war against the territory of the state
claiming not to threaten the government or the civil population but only terrorist
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networks. As a consequence the states need in future not only to seek internal le-
gitimacy but also international legitimacy as states which are able to clean their
territory from terrorists. One can even pretend that actually states with an legiti-
macy by the international community do not have to fear that their inner or exter-
nal legitimacy might be questioned successfully.

B. The Questions of the Theory of State

. Traditional Questions of the Theory of State

What is the State?

The theory of state has been developed on the European continent. It tried to give
an answer to questions related to the development of European states with regard
to the secularization, the republican-democratic nation-state and its governmental
system. Naturally the theory of state needed to answer the question of the func-
tion, the sense, the tasks and the position of the states.

The state as such has never been at stake and discussed. Nobody had any doubt
as to the question, whether states are needed. The central issue focused rather on
the question what is the substance of a state, what does represent a polity really.
To understand the state to know what is its nature and to appreciate how the might
of the state is structured and used, these were until recently the main goals of a
theory of state.

Legitimacy by Peoples Sovereignty

The question of the legitimacy secular political authority in contrary to the legiti-
macy of religious authority has therefore always been one of the main issues of the
theory of state as well as the question with regard to the good, efficient and just
governmental system. People’s sovereignty as bases for the legitimacy of the state
authority moved to the centre of the scientific concern. Why should the state,
which deduces its legitimacy from the people sovereignty, be entitled to issue or-
ders towards human beings or even to require from them to sacrifice their life in
case of war of aggression or war of defence? Nobody would question this legiti-
macy from the ruler who deduces its legitimacy from Gods forces. At least the be-
lievers of the same religion would never put in question such decisions. But how
can a state which derives its legitimacy from the people claim such title of author-
ity?

Good Governance

Who struggles for political authority naturally strives to convince the governed by
its good governance in order to get the legitimacy from the people. The limitation
of state powers as well as the tasks of the state in the common interest have thus
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been the decisive questions which had to be dealt with by the interdisciplinary sci-
ence of the theory of state.

Il New Questions of the Theory of State

Majority Principle and Multi-Ethnic State

Today the building up of the European Nation-State is not any more at stake and
thus the central issue of the theory of state. At stake is rather the question whether
the state with its form of government has clapped-out. The challenge of the multi-
cultural state puts the question of how to govern in the background. Explosive
however is the question who should and can govern. The state is in principle noth-
ing else but a political authority installed by human reflection and choice. Is such
political authority really needed in the area of globalisation and privatisation?
Should one not just let the sovereignty of the market decide? Can the majority of a
people rule over the territory in which minorities are living? Then as well majori-
ties as also minorities are globalised. Can the democratic majority principle at all
be applied to multi-ethnic states?

State Structure and the Fundament of Legitimacy

The answer to the question who is entitled to rule the state has of course also a re-
percussion to the issue of the organisation and the structure of the state. Federal-
ism e.g. has for a long time only been considered as an instrument of good gov-
ernance. When federalism however also has to serve to install and to legitimize the
alliance of a state for multicultural states federalism becomes also a useful tool to
answer the question who should govern. This however requires a federalism which
allows multiple loyalties and diversity created not by assimilation and integration
but by fostering the differences and specific identities.

Rational Human Being

The real challenge of the actual time is the multicultural state. Up to now the the-
ory of state has almost ignored this basic challenge for modern states. The state of
modernity has emerged out of the liberal thought at the time of the development of
the constitutionalism of the enlightement. Liberal scholars have continued the idea
developed in the period of the renaissance of the sovereignty of the ratio of the in-
dividual based on the image of human beings as homo sapiens. This rational crea-
ture is independent from its culture, religion and tradition and thus principally
equal with all other individuals belonging to this species. Either it is egocentric
(HOBBES), a creature which is able to make rational judgements (KANT), which is
exploited (MARX), a reasonable citoyen (ROUSSEAU) a “homo politicus” or
oeconomicus moved mainly by cost benefit analyses.

As equal and mature creature gifted for rational judgements human beings are
all over the world able to legitimize similar states and state-authority. At the same
time they are entitled to be recognized as equal citizens to participate on state de-
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cisions and to obey state law. Culture may either be an essential element of the po-
litical life (Germany) or it is totally excluded from the polity. The idea of a multi-
cultural state is strange to the basic philosophy of the state of modernity.

From the World Image of the Pyramide to the World Image of the Networks

The world image of the middle ages was symbolised by the pyramid with which
the clear hierarchy and unity of the entire Christian world under God and its pope
was expressed. The world image of the enlightement was the machinery of gears
of the age of industrialization and of mechanics rooted in Newton. The states were
the sovereign gear wheels of the machinery hold together by international law and
sovereign state. The world image of the actual area of globalisation is symbolized
by the network. Within a multidimensional network there are almost no clear and
transparent structures. Who wants to survive and to drown in this network of pub-
lic and private organisation needs to be able to control the important nodal junc-
tions and interfaces of the network. The state has given up its monopoly position
to private associations, communities and decentralized units. It turned into a com-
petitor competing with the most different power-holders of this network. Which
should or can its position be within this network?

An additional challenge is the universalization of Human Rights. While con-
sumers seek the best products with optimal prices on the global market, citizens
claim for universal human rights, investors profit from the global financial market,
employees flee to their proper social homeland and human beings seek security
within their local identity. As mentioned globalisation is challenged by the trend
to localisation.

If the states want to take into account the inevitable trend to further globalisa-
tion mainly marked by the world wide society of information they need to alter
their proper self-understanding: They can not any more build up their legitimacy
on a one dimensional image of the human being. They need to integrate into the
international network in which they will not any more be able to play a central
role as in the machinery or gears. They represent as many other institutions only
an intermediate stop at which according to the significance either many important
lines come together or at which rather unimportant and very few lines of the net-
work converge.

From National towards Global Economy

The increasing importance of the global market however will lead not only to a
gradual marginalisation of the states but also to the diminution of their political in-
fluence. The states are almost not any more able to determine decisively the eco-
nomic development of their country. “National economy” has been indeed re-
placed by the global economy. The fate of human beings generally seen and the
fate of employees is determined by foreign investors. Board members of big inter-
national companies decide far from the local working place on profitability and
chances of development of the local enterprise. The fate of this enterprise may
have decisive influence on the political development of the municipality or even
the province. But also within the states enterprises require equal opportunities in
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particular with regard to the global market. High wages and social contributions as
well as state control with regard to the environment including state taxes are no
measured with regard to comparing situations of other enterprises in other states.

The space for autonomous political decisions and measures is radically re-
duced. Superpowers such as the USA may still be able to steer the global market
and namely to put their foreign policy within the service of their economic inter-
ests. Middle and small states however are not any more able to such influence.
They fall into the dependence of big states if they can not manage to unite region-
ally within political associations such as the European Union and by this to pro-
vide for more political space.

From Universalization to the Universalizer

A part from globalisation the issue of the universalization of human rights be-
comes crucial. States which would openly and systematically violate human rights
will be marked by international media. As soon as media — for what ever reason —
accse a state for violating human rights, it has to defend its policy before the inter-
national community, other wise it will face interventions of the security council.
Elementary violation of human right is considered now according to the Charter of
the United Nations of 1945 as a threat to the international peace (Intervention in
Kosovo) and may sooner or lager be punished by the international community.
With the enforcement of the treaty on the international criminal court criminal law
has been internationalised. There is no state and no government which would be
able successfully to refer to its raison d’état in order to justify human rights viola-
tion and to protect itself from international prosecution. The vehemence by which
the United States have fought against this new court shows how much the states
feel threatened by this universalization of human rights with regard to their local
legitimacy.

States do not any more dispose freely on human rights. Constitutional guaran-
tees constitutional catalogues for fundamental rights are considered today to be-
long to the minimal standard of a constitution. Recently there have even been
adopted constitutions which oblige their courts expressly to respect the jurispru-
dence of international courts with regard to the protection of Human Rights.
(South Africa) As much as this development is to be applauded from the point of
view of a world ethic and world moral, as much one may also question this devel-
opment. Human rights indeed became universal, but their implementation depends
on the whim of the “universalizer” of the international commu nity. It is the only
power which finally determines the content and orders which states should be de-
clared as violators of human rights. The universalizer however lacks the world-
wide democratic legitimacy. It is only accountable to its proper people but not to
the alliance of the peoples of the international community. The innerstate constitu-
tions should have the monopoly over the final ethic code of political values but
apparently they have lost this monopoly.
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C. What is and What Wants the General Theory of
State?

. The State: The Totally Different Society

Can one at all Explain the Phenomena State?

How often the people and media talk of the state! On receptions, international con-
ferences, when terrorism has to be defeated, taxes collected and the traffic regu-
lated. In innumerable occasions we face the state or its representatives without
even being aware of. Often it is invisible but its claim to power is finally always
visible and often noticeable. What is this invisible some times anonymous bureau-
cratic some times celebrated construct decked with flags? Why can the state limit
our freedom, collect taxes, summon for military service or even condemn to
death? Why can the state in case of a controversy with our neighbour decide on
right or wrong, divorce a marriage or dissolve a contract or a lease.

Worldwide several different minorities claim their right to have their own state
out of their right to self-determination. Within their state of origin they feel as
second class people exploited of even suppressed. From a new and proper state
they expect the paradise. The worldwide increasingly requested demands which
are often rejected and by the mother state and fought with state terror are often the
cause for the most terrible and bitter civil wars and conflicts with international
dimension.

State and State Alliance

On the other hand the states join together and conclude new alliances either for the
interest of peace or under the pressure of globalisation. Those multinational or-
ganisations emerging out of such alliances should help the member states to solve
the raising complexity of the problems of our times. Can we call thus also these
international organisations as states or state like entities? Thus one may reasona-
bly ask the question whether the European Union has already become a state in the
traditional sense. If yes, this would be for Germany a somehow almost unsolvable
fatal question. Then namely the provision of article 20 of the fundamental law
would be violated which determines that all state power has to derive from the
people. Would the European Union become a state it would lack the necessary
democratic legitimacy. As a consequence all legislation enacted by this union
would become unconstitutional. The German Constitutional court has avoided
therefore this notion of state with the new label “alliance of states”.

State and Mafia

What makes the difference between the state and a multinational company? How
can the state be distinguished from a international Organisation — such as e.g. the
United nations, the European Union — or from a football-club or even from a
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criminal organisation such as the mafia or a terror organisation? Where does the
power of the state come from which it uses in order to enforce state interests? Can
one determine immanent limits of the state power? How can the state justify its
decisions towards the individuals or towards the entire people? What are the real
aims and tasks of the state? How is it organised? How should it be organised?
What are ist previous, actual or future possible appearances? What relationship
does exist between the state and the economy or specific communities such as cul-
tural, religious or language communities? How and under which conditions can
the state decide on its citizens, on foreign workers, tourists or asylum seekers?
With the fall of the Berlin wall the question of the ,,why”, the “how” and “the
“what for” of the state has to be put in a totally different way.

New World Order?

Challenged by the globalised economy and in particular by the international trade
organisation WTO the state policy for social security, employment and salaries
faces the increasing pressure of the international competition. The state sover-
eignty limited to the proper territory of the state has lost the power to solve inde-
pendently most of the existential issues at its own. Policies on environmental pro-
tection, communication, energy, crime, health protection and migration can only
be carried on in common with other states on the bases of international coopera-
tion.

Fading away of the state

Some times ago LENIN die forecast the fading away of the state for the sake of the
establishment of a new paradise of communist equality. Paradoxically this predic-
tion gets its new significance within a capitalized and globalised world order. In-
deed the former proud and democratic republics and nation-states have been able
just to keep a small political margin on political decision making such as a bit
more or less on social solidarity, decisions on the infrastructure of local traffic and
on local security (police). Defence and foreign policy are either integrated into the
global economic interests or within the decision of the security council of the UN.
The state economic and financial policy with regard to the social balance has to
give precedence to the interest of a strong internationally competitive currency.
The political system of the states is measured on its standards with regard to hu-
man rights, democracy, efficiency, flexibility and its possibility to integrate and to
adapt.

From the Homo Politicus to the Homo Oeconomicus

Consumers of international products determine the world. Voters and taxpayers
serve finally their interests. The autonomous political discourse has lost its signifi-
cance and is marginalised within the shadow of the dispute on the capacity to
compete internationally on the price- financial and social policy. The globalised
bourgeois replaces the citizen who may only struggle for better salaries. The na-
tion states once proud of their powers and possibilities are marginalised to local
provinces. They woo jealously for more autonomy within the international com-
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munity. One believes that within the globalised competitive economy the invisible
hand will care for a more just repartition of the goods. Politic as the only real
guarantee of justice has lost its credibility. Not the taxes but the prices will have to
look for just welfare. The “homo oeconomicus” has indeed replaced the “homo
politicus”.

This however is only one side of today’s reality. More than half of the actual
170 states have only been created after the seventies of the 20" century. In most
cases those new foundations are a consequence of violent disputes or terrorist up-
heavals. In other words: Human beings are prepared for the only interest of their
proper state to sacrifice their existence and even their life. For all these peoples the
new foundation of the state promised a new paradise of freedom, independence,
justice and economic development.

The Identity of the Political Community

In many of those states the “political” has become the central focus as symbol of
the national or even chauvinist nationalistic unity. The political feeling of a “we”
of this new national societies is based on one hand on the rejection of the foreign
and alien neighbour-culture and on the believe to the proper values of their relig-
ion, history, culture and or language. The state is celebrated as an indispensable
symbol of national freedom, unity and independence of all those nations which
were able to liberate from the yoke of their former colonial powers and imperialist
empires — such as e.g. the Sowjetunion — and establish their proper state. The dis-
solution of the Ottoman empire did shake the world at the beginningof the 19™
century until our days (Near and Middle East and Balkan). In the 20™ century the
dissolution of the colonial empires and of the red Tsar did multiply the tremors.

The State — a Completely Different Community?

The state of the modern constitutionalism has its reason and its legitimacy based
on rational arguments, on a proper judgement of the population and the free choice
of the mature citizens. In this sense it is a completely different society compared
to the natural communities developed out of nature such as the family. The mod-
ern state disposes the exclusive right to use force for the execution of the law and
to guarantee security and order. This is a monopoly. Only the security council of
the UN can — a part from the state — provide forceful intervention against an ag-
gressor. But this is compared to the monopoly of force of the state very limited.
The state is actually still the only construct which — even though the world has
globalised — can require from its citizens to sacrifice their life in case of the de-
fence of the country or in cases it provides military forces for the UN peace en-
forcement measures.

The state is mainly a artificial construct. As artificial unit it can not only be un-
derstood as a politically centralised unit which is composed only by single indi-
viduals of the civil society. Then, also the civil society is fragmented into different
units such as natural families and artificial associations or religious or other com-
munities. The actual multicultural reality and the economic and social pluralistic
state embody already a polity which is composed of different collective entities.
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Those entities themselves have been united by emotions, cultural and historical
values and feel themselves at least subjectively as a community weld together by
the common fate. With regard to the frame of the supra-state some of those enti-
ties require their proper collective rights such as autonomy. They strive — based on
their claim to self-determination deduced from natural law — even at secession.
This is the reason why today the tension between the state as the rational by re-
flection chosen community which is still considered artificial and other emotional
communities also felt natural as the family — still a almost not solvable tension
with inherent explosive potential for conflicts exists.

Il. The Structure and the Different Questions to be Dealt with

Is the Nation State at all Outdated?

Do we thus have to ask the essential question, whether the state in its traditional
sense — that is according to the state of modernity — is still needed? Does not the
global and invisibal hand care for the stable order of the world economy and by
this provide for a just and better repartition of the goods than the multicultural
state troubled by inner-state disturbances? Could one not transfer more compe-
tences to the international court of justice in order to convey it the general task to
assume the responsibility for law and order and for fighting against criminality?
Can one consider the state to be a political unity which prepares the development
to a political world order that is a polity in transition which will sooner or later
fade into a world-state? Or does one have to fragment the proud traditional nation-
state into smaller and smallest homogeneous language, religious or cultural com-
munities or ethnicities, because it should limit itself only to care for the traditional
and cultural development of its natural community?

Doe we have to recognize such smaller units as state-units and award them with
all traditional sovereign rights? When the state has to be considered as a unit
founded by reflection and choice, which should then be the criteria’s according to
which the external borders of the territorial sovereignty should be determined?
Are there at all generally valid and accepted criteria’s to determine the territorial
borderlines? Or do borderlines of states not by definition lead to unsolvable con-
flicts in which millions of innocent victims have to be mourned, because the his-
torical people the language or the religious community or the community hold to-
gether by the rational will of its people rejects and fights against the forced state-
unity with the “hostile neighbour”? Will the world not sooner or later dissolve into
the anarchy of sovereignty islands which fight with each other or into an “apart-
heid” of sovereignty islands which isolate from each other?

The Question to the ,,How* and the ,,Whether” with regard to the State

As an artificial by reflection an choice founded supra-family sovereign community
the state can decide on the fate of its peoples. How far can thos competences
reach? Where are the limits to be drawn of state authority? Does the voter who is
participating in the political process sometimes replace the democracy of the con-
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sumer in order to replace the invisible hand and thus representing the free market
decide on the just distribution of goods based on a democratic competition?

All those questions are not any more guided by the “why” and the “how”, they
aim rather at the whether of the state. For the peoples of today they are of crucial
importance because they can throw states in existential crises and may lead in
many parts of this world to conflicts which are full with the dilemma of insolva-
bility of a Greek tragedy. If those conflicts can not be seriously neutralized one
has to fear that the unsolved issues and problems will cause in the next decades
some additional millions of innocent lives.

The Uniqueness of the State

An additional not even less burning question is connected to the uniqueness of the
state. Has the state indeed still remained the unique legitimate and possible politi-
cal order of authority? Is its uniqueness not since long time questioned by all those
new international organisations — such as e.g. the European Union or the United
Nations? The request for deregulation and privatisation reveals that this unique-
ness is not only put into question from the outside but also from the inside. Why
do state insurance take over tasks with regard to social security? Can private uni-
versities not assume major educational functions within the society jus as well as
state universities? Can only the state and its agents execute public tasks and if so
why? What by the way is at all to be understood by the notion of public authority?

The tasks of this theory of state can not be to deal with these questions in a final
and for every body conclusive way. However it can contribute that many deeply
emotional conflicts can be reduced to a rational level and that the remaining ques-
tions may be replaced by new questions which may hopefully have a smaller po-
tential for conflicts.

History as a Question and as a Response

Actually many states have emerged out of a long-lasting process often initiated or
ended by violent conflicts. It would be arrogant the put in question this historical
process of mankind and thus to deny the right to existence to a state. What has de-
veloped historically and what has been imposed to the society finally with a liberal
human rights respecting process corresponds obviously some fundamental needs
and values of human beings. This is the main reason why we look in the following
chapters to the historical process empirically not only as a reality and a empirical
given factor but also as an response to the fundamental needs of human beings.
Thus we do not only question sow the state has been created. We assume that his-
tory can also give a normative answer to the question of the justification of the
state and thus it responds also to the question why states have been founded. Thus
the history of the development of the state namely gives hints as to the justifica-
tion of the state because it reveals that human being are not able to survive indi-
vidually without supra-family communities. The fact that humans have joined to-
gether into polities proves that humans are basically also political. The homo
politicus is a reality it corresponds to the nature of human. Thus human beings
need communities which go beyond the natural community of a family and thus
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which emerge out of reflection and choice as rational political and state communi-
ties.

Interdisciplinary Science

The diverse catalogue of questions proves that one can not expect at all that only
one scientific discipline would be not able to give a final answer to all those is-
sues. Who wants to know, how a democratic state is organised, needs to find an-
swers in political science, sociology and constitutional theory. Hints may also be
found within the science of economy of organisation or even of psychology. One
needs to explore the nature of humans and one would need to know how he/she
behaves in community and what mechanisms influence relationships among indi-
viduals and groups of individuals such as parties, municipalities of ethnic commu-
nist. We have to examine whether one can steer those groups rationally, emotion-
ally or only with threats and physical force. One would also have to research on
the question how and to what extent a people or peoples participate in the decision
making process. Moreover we need to know, what is the substance of power, how
it can develop and appear and what different types of misuse of power one has to
face and what institutional and procedural procedures can be taken in order to pre-
vent misuse of power.

The Phenomenon ,,State‘

What therefore is subject of a theory of the state? A theory of the state wants to
explain the phenomenon of the state. For this it is indispensable to explore the
“substance” of the state. Who wants to give an answer to the question, what the
state is, can do it in different ways: One can limit the research to empirical analy-
ses and only reveal what is common to all these constructs which claim today to
be “states”. Such empirical analyses require however that the criteria’s and stan-
dards are known with which phenomena such as power to govern, constitutional
rights, democracy etc. are compared and summarized. This in turn would ask for
analytical and theoretical examination of the state. One will have thus to ask what
are the essential criteria’s with which communities of humans formed into polities
and states are established and which would distinguish the state from a football
club or a criminal organisation or a multinational company or even a municipality
or an international organisation.

Do Humans Need a State?

Who deals with this question will at the same time also ask whether states at all
are justified. Doe we really need a state? Are human beings due to their nature
made for a state? Do human need to live within a polity in order to remain human
beings? What would one at all understand by the notion “political”? What rela-
tionship does the political have with the statehood? Why is the monopoly to use
physical force only transferred to a polity? How can this monopoly of the polity be
justified?



C. What is and What Wants the General Theory of State? 25

Empirical State Theory?

Who relies by answering these questions on empirical data such as e.g. the history
of the development of the state, must be aware that fictions, wishful ideas and real
social facts are closely interconnected and interweaved. Rarely they can be sepa-
rated from each other. Social facts however should always be analysed ant inter-
preted realistically and objectively. Unfortunately such interpretations are also of-
ten influenced by expectations which the actual political elite may have with
regard to those historical facts to be explored. The question with regard to the es-
sence of the state, that is the question what the state is, contains therefore also the
question sow and why the state has emerged.

The Different Sciences

Exploring the question why the state is competent to rule over human beings in-
cludes therefore different scientific disciplines. The theory of the constitution, ju-
risprudence, history and even theology as well as philosophy may give some an-
swers specific to their scientific field but not generally valid and concluding
answers to the question how and why the state has come into being. The theory of
the state thus is by its nature an interdisciplinary science which builds up on the
knowledge of various other sciences.

Moreover, the theory of the state can finally also observe the state as a social
construct and examine what special position the state and public authority is given
by the society compared to other social institutions. This is particularly important,
when one has to analyse the relationship of public institution to private associa-
tions and lobbies. This is the entry point for the sociology.

Normative Theory of the State?

Scholars dealing with the theory of the state have often not been contented only to
analyse the state and its organisation empirically. They did much more focus on
the question how the state should be. Thus they were looking for valuable crite-
ria’s in order to determine what is a “good” and “just” state. In particular the theo-
logians of the middle ages as well as the Greek philosophy namely the Stoa did
not only observe the state but it also asked how the good state should be organised
and what tasks he should be responsible for. How should its decision be made and
how should they look like in order to serve the common good of the people. Such
normative approaches have been made by IMMANUEL KANT (1724-1804), GEORG
WILHEM FRIEDRICH HEGEL (1770-1831), JEAN-JACQUES ROUSSEAU (1712-1778),
JOHN LOCKE (1632-1704) and CHARLES LOUIS DE SECONDAT MONTESQUIEU
(1689-1755). Today they are taken up under the auspices of actual philosophical
and ethical thinking namely by JOHN RAWLS (1921-2002) and its theory of justice,
by the neo-marxist and the neo-liberals.

Positivists

A totally different position to such normative approaches have been proposed by
the positivist schools. Some settle just to explore the phenomena of power within
the state society. They ask how power arises, how one can acquire state power,
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how it is used and how those who want to keep and hold the power should behave.
In the old China HAN FEI TzU (1 234 before Christ) did belong to this school. In
the Arabic world of the middle ages it was IBN KHALDUN (1332-1406) and in
Europe certainly NICCOLO MACHIAVELLI (1469-1527). Those scholars for the
empirical analyses of the political state power did not care on the question of justi-
fication. They only asked how power comes into being, how it can be expanded,
how one can diminish the power of the other, what are the effects of power and
what those should do who are interested to sustain and expand their power.

Part of the positivistic school are also those scholars who conceive the state as a
mere sum of legal norms but do not at all explore criteria’s of the good and just
state. For those scholars the state is the sum of all legal norms which can be sum-
marized within a specific territory under the same sovereign. According to HANS
KELSEN (1881-1973) the state is in its nature nothing but the system of norms
which can only be order and thus legal order(H. KELSEN, p. 16).

The State as an Instrument to Change Society?

Who wants to face the challenge to establish a theory of the state needs to be also
aware that the theory of the states belongs to those scientific disciplines which
have emerged within the Continental-European legal system out of the tradition of
the growing nation-state of the 19" century. Napoleon considered the state as his
instrument with which he could turn the conservative, aristocratic feudal European
society into a liberal democracy. For Germany of BISMARCK the nation state was
the instrument to establish the big empire of the “German Nation”. The countres
belonging to the Common-Law tradition on the other side the idea of a collective
unit or coporation equipped with a collective sovereignty was quite strange. They
did not ask the question what should be the attributes a human association needs in
order to achieve sovereignty and to exercise state authority. For countries of this
tradition the focus was rather on the main question how the government of human
beings should be limited by separation, limitation and mutual checks of powers.
The question how the state should be equipped, in order to use its power correctly
is not put. While thus the American and British constitutional theory aims at the
limitation of the power of the state, in Europe the constitution also is seen as an
instrument which enables state power.

Ist he State a Collective Unit?

Lawyers from common law tradition ask how the state should be organised in or-
der to give the law the power to steer the governing institutions efficiently and not
how the rulers may interpret the law for their proper interest. Their focus is the
Government and much less the state as an abstract and collective unit. The theory
of the organisation of the power of the government thus is in these countries rather
part of the political science and only exceptionally part to the constitutional the-
ory. A proper science with regard to the theory of the state in this sense is un-
known.

The question whether this collective construct does have a special status may
be asked pragmatically in the USA for instance when they question the justifica-
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tion of the declaration of independence or when the relationship to the Native
Americans is at stake.

Self-Determination and European Union

On the other hand many young states did emerge out of violent conflicts based on
the controversy of the right of self-determination. In these state one cares less on
issues with regard to the aims of the state or the governmental system but rather
on the issue with regard to state sovereignty, state identity and loyalty to the state.
With regard to the member states of the European Union one addresses the ques-
tion as to the notion of the state. For those countries this question it is decisive to
know whether the uniqueness of state hood and sovereignty has already been de
facto transferred to the European Union. Would this be the case, the member
states would have lost their state-hood and would share it with the European Un-
ion and thus not be any longer fully independent states with the attribute of abso-
lute state sovereignty.

State of Modernity

The theory of state is also a theory of the state of modernity. The actual world of
states is marked by idea of the state as a result of the philosophy developed in the
period of the enlightement. Accordingly the state is legitimized by the people’s
sovereignty, the rule of law and the civil society composed of equal citizens enjoy-
ing all basic human rights. The people’s that is the sum of all individuals living
with equal rights within the same state territory produce legitimacy. The state of
modernity is a secularized state which does not depend on the grace of God as in
middle ages. However this request of the enlightement theory is contradicted by
many religious communities today.

Eurocentric State Theory?

Often the exposition of the theory of state has been limited to the western Euro-
pean states, in which Germany, France and Italy were on the focus of the research.

This state theory tries to go beyond this limited goal: It intends to understand
the state today as a universal phenomena. Within a globalised world order a state
theory designed out of the Eurocentric cultural thinking is not any more legiti-
mate.

State Theory: A Child of our Times?

Genera theories of state are — one can pretend — more than other scientific disci-
plines children of their times. They are almost not able to seize the “nature” of the
state in its total complexity. They rather try to focus on the problems of the living
generation and existing period. In this sense also this state theory will concentrate
on issues, which are moving the peoples of our times.

Justification of the State

Hereby we shall focus first on the question of the justification of the state. Do we
at all need a state, is it superfluous to which men and women could renounce
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without any damage and consequences? The we shall deal with the question of the
origin and of the nature of the state. Which attributes are necessary in order to la-
bel a community of humans as state with sovereignty? Are the rights which are
granted to people’s within the state of pre-state nature or are they only granted by
the state? Is state sovereignty the origin of all law or is it also bound to comply to
certain elementary legal principles? Do certain human communities which feel
strongly connected e.g. as ethnic people or as religious community have a right to
create an independent state? Can the “political” within the state be decentralised to
specific sub-state-units? Are on the other hand alls individuals with equal rights
the only possible subjects of state sovereignty? Do minorities such as the French
speaking peoples within the English speaking majority of Canada have a right to a
special status or even to unilateral self-determination and secession? Which are
the challenges the historically homogeneous states are facing because they turn
into multicultural state because of the actual immigration of foreigners? How are
states organised? Are polities without separation of powers ruled by a dictator still
state in the proper sense? What tasks should be transferred to the state? Should it
orient on the model of socialist China or on the model of the capitalistic society?
To what extent the state is at all the origin of the law and the legal order? Is law
conceivable without state?

Humans are Subjects and Objects of the State

A state is always a community of men and women. This human community will
first have to be subject of our analyses. Why and how did it come into being? How
can it be explained and justified? What relationship does it have to the single indi-
vidual? What are its competences and its responsabilities? How can ist power be
limited? This questions are in tight connection to the issue of human rights. Why
and how did the idea of human rights develop? This question leads us to the issue
of the rule of law. Its historical development but also the development of the con-
tinental European idea of the state of law (Rechtsstaat) is subject of the fourth
chapter.

State and Mafia?

Immediatly following out from the former catalogue of issues the following ques-
tion has to be asked: What is the essence the proper nature of the state? What
conditions need to be fulfilled in order to mark a community of human beings as a
state which consequently can claim to be sovereign and to exert sovereign rights?
Would Palestine already now be a state and what would be needed to make it a
state? What distinguishes as state-people from a ethnic people or an autochtho-
nous minority, from the aborigines or from nomads such a the Bedouins the Tu-
areg of the Sinti and Roma? Do these minorities have a right to resistance when
they ar systematically suppressed by state terror? Which difference exists to reli-
gious communities or to international organisations? What are the pre-conditions
and contents of state sovereignty? Can sovereignty be divided? Can political rights
be divided and shared by different political communities? What does make the dif-
ference between the State and the mafia, terrorist organisation or a football club?
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Governmental Systems and State Organisation

As soon as we know more on the nature of the state we can deal with its organisa-
tion and in particular with the governmental system. How democratic state power
built up from its humans should be designed? How can democracy as majority
rule be legitimized? How are modern states organised? How can the different state
organisations be distinguished from each other? What types of state organisations
do exist? According to what criteria’s state organisations should be compared?
Does the organisation of the state and the division of state power serve the leigit-
macy, the efficiency or the strengthening of state power in general or has the state
organisation the mere goal to limit the power of the majority? The seventh chapter
deals a part from the traditional states of western tradition also with the organisa-
tion of the state in transition. Apparantly those states had after the fall of commu-
nism to design a new state almost out of nothing. Thus in no other state one can
make so clear the tight connection between state organisation and the legitimacy
of the state.

The Challenge of Multiculturality

Created by tradition and history or produced by modern migration multiculturality
is the most difficult and most threatening challenge to the state of today. In this
sense the eighth chapter deals with the issue of federalism as one of the very few
tools and state-concepts which did find an answer to the challenge of the multicul-
tural diversity. As a case study for structural solutions the second part of this chap-
ter deals with the federal design of Switzerland.

Symptoms and Causes of State Pathology

Human beings did build up states and the states have to serve the human beings.
Structure and behaviour of the state community are designed by humans with their
good or bad qualities, with their good or bad behaviour and with their needs inter-
ests. Each scientific analyses of state phenomena will thus have to depart from the
specific nature of the human being. As the science of medicine or of psychology
have to deal with the healthy and ill human being also the theory of state has to
deal with the “healthy” and “ill” state including the symptoms but also the causes
of illnesses. Such normative approach is indispensable a part from the careful em-
pirical research.

Law and Might

The tense relationship between Might and Law is well known. Since the origin of
history it has marked controversies on the state. Logically it follows that also this
theory of state will extensively deal with these counterbalancing forces. Political
ethics, ideas of justice, reason and the capacity for knowledge of the human being
will also be analysed as the power, its origin and its goals as well as the misuse
and its limitation.
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Historical Nature of States

All states are historically developed constructs. Their organisation and structure
and only be understood out of their historical development. The observation of a
specific historical moment does not satisfy for the explanation and understanding
of state and statehood. Each theory, each idea, each institution and each govern-
mental system has its proper history. We shall try to include this historical dimen-
sion and take it into account as far a possible. However not only history but also
the specific character and soul of a people, its religion and geographic condition,
economy and the development of the society did mark the different states. Those
interactions will also be taken into account.

In the end questions can never be answered finally. They can only be replaced
by new questions. Also, this theory of state will not exhaustive answers to those
questions but rather point to new issues.
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A. From Local Entities to the Globalised
Marginalisation of the Nation-State

. Historical Influences on today’s World of States

The State a Shoot of the Enlightement

The actual state has developed out of the European Modernity. It is a fruit of the
European period of the enlightement. Hold by commercial interests and designed
by the missionary promotion the European states have dispersed the concept of the
state by colonialism throughout the globe between the 17" to the 20™ century.
Within today’s globalised world all states confess themselves as equal and sover-
eign members of the community of states. All have taken over the same philoso-
phical fundament for a political unity from the enlightement theory. The question
however which has to be asked ist he follwoing: Can the enlightement period
which has originally secularized the state from the unity of the Christian religion
give us the guidelines for the path of the state into the future? Has the state of
modernity been created in order to solve the actual and the future problems the
polities of today’s globalised world?

Rapid Change of the World-Map

Looking on the world map and searching the constitutional history of the states on
detects with astonishment that out of the actual 194 recognized states only 14 can
look back to a uninterrupted nation-state development of some 200 years. Since
660 before Christ when Japan has for the first time built up as a political unity un-
til the declaration of independence of 1776 of the United States of America in av-
erage only every 175 years have been created a new state. In the 19" century every
four years has been built up in average a new state. Within the first half of the 20"
century all 18 months a new state has postulated for full sovereignty and interna-
tional recognition. In the second half of this century until 1993 all five month a
new state has emerged out of the ashes. Since World War two in total 105 new
states joined the international community. Actually we are confronted with nu-
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merous conflicts which may eventually lead to new states such as in Cyprus, Sri
Lanka, Georgia (Abkhazia and Ossetia), Nagorno Karabach, Kosovo Serbia),
Canada (Québec), Russia (Chechnya), Somalia, Sudan, Basque Country, Belgium,
Northern Ireland, Kashmir etc.

A short overview on the development of the European community of states re-
veals that there is almost no European state which can look back to a unbroken
and uninterrupted history. The Roman Empire controlled at the time of its largest
expansion in the year 116 after Christ the entire space of the Mediterranean from
Spain to Mauritanian including Egypt and Mesopotamia until the black see. In the
north all England (except Scotland and Ireland), actual Germany and a part of Po-
land and of the Ukraine including today’s Hungaria and Rumania were also part of
the Roman Empire.

xl

Map. 5. The Roman Empire at 120 after Christ

The huge empire disintegrated first into the East-Roman and West-Roman Em
pire. The dividing line divides today’s Balkan. The Roman Limes a long the Rhing
and the Danube which became the shelter for the retreating Roman armies hag
built up centuries later an important border line which was has ignited later o]
many different conflicts but which has also been the border line for the creation o
states and for the territory of religious communities.

The Empire of Charles the Great

The later empire of Charles the Great expanded to today’s France a part of Italy
Germany, Austria. Slowenia and Croatia.
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Map. 6. The Empire of Charles the Great

Even more important for today’s development of the community of states
within Europe has been the division of the Empire of Charles the Great to its three
suns. Here one can clearly detect that the middle part which has been transferred
to Lothar between later Germany and France bleeded to death in several some
times long lasting wars. Some of the states of this region were only able by wars
of independence or secession to achieve the possibility to develop independently
and harmoniously such as the Swiss Confederation or the Italian Town-States. The
Alsace, Lothringen, Luxembourg, Belgium and the Netherlands are all regions or
independent states which even today can not be catched by either the French nor
the German Nation concept.

The Carolingian Partition

The partition of the empire of Charles the Great to his three suns with equal rights
Charles the shaven, (West-Empire), Lothar (Middle Empire) and Ludwig the
German (East Empire) left many substantial question open such as e.g. the right of
succession as emperor of the entire empire. Moreover the middle empire of Lo-
thar has been divided and transferred to his brothers after his death. This transfer
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has mainly contributed to the instability between France and Germany. For later
centuries the root for the separation and later for the century lasting enmity has
been implanted.

A A7

Map. 7. The Carolingian Partition

While the French king has never requested also to get the crown of the cesar
and emperor of the entire empire the ,,german* successor demanded as the only
successor of the Emperor the crown and thus the title to rule over the entire former
empire of Charles the Great. Logically he and the following emperors required
their subordinated kings to defend their proper territory with their own means and
armies. The French king however considered himself to be entitled to defend his
territory with his proper army. The consequence of this decision of the German
“emperor” was a strong decentralization and federalisation of Germany, which in
the year 1800 was divided into not less than 1’800 principalities. For this reason
Germany was required in the 19" century first to struggle for its national unity.
The development of democracy within the country had to be postponed to the 20"
century.
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In France however the national unity has never been disputed. The innerstate
conflicts in the 19™ century have not been initiated on the dispute of the national
unity but rather on the conflict between the pre-modern feudal society and the
modern bourgeois society ruled by the citoyen. The legitimacy of the nation has
never been at stake, but the legitimacy of the governmental system and in particu-
larly of the Monarchy against the later Republic has given ground for several
revolutions and coup d’état. The different concept of the German nation as fun-
dament of the German state with regard to the French nation guilt by the constitu-
tion has somehow its origin already within the Carolingian partition of Europe.

Reformation

Most important with regard to the development of the European world of states
was the time of the reformation and the division between the Catholics and the
Protestants. With the reformation the protestant state have performed the already
carried out political separation of the Holy Roman Empire also theologically by
the separation of the pope. The reformation enabled the states which did detach
from Rome to renew somehow the connection between pope and emperor within
their proper territory. The theological and political fundament for an absolute in-
divisible sovereignty has thus been led. The conflict between the religions turned
into a conflict between states which could only be solved with the peace of West-
phalia in the year 1648.

The Peace of Westphalia: The Fundament of Modern Europe

With the peace of Westphalia the political guidelines for the modern Europe and
its state diversity have been led. The attitudes of the several principalities towards
the religion however did lead to new different controversies among the different
states. The secularization of the state and the gradual introduction of the freedom
of religion as a minority right finds its modern roots within this period in which
also the first appreciation for problems of minorities has been initiated.

While the new European peace has prepared the external conditions for the ab-
solutism of Louis XIV in France in Germany the fundament for decentralization
was introduced. The princes were entitled to rule their proper sovereign state and
to conclude state treaties and the empire did gradually loose its importance.
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Map. 8. The spread of the different confessions after the peace of Westphalia

The peace of Westphalia anchored fort the first time within a writte document
the principle of sovereignty of the states as well as the principle of equality of the
states. The European power-balance among the different states has been made.
Peace between Spain and the Netherland has been established and the bases for a
later independent Belgium was led. For the first time the Swiss confederation has
received in a written document its already de facto enforced independence from
the empire.
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England and the Modern Constitutionalism

The peace of Westphalia thus turned into the proper foundation stone for the de-
velopment of modern constitutionalism. One may be aware that at the same time
of the peace negotiations which enabled more secure borderlines on the continent
the English Parliament struggled for more power and aroused the first important
European revolution in which the parliament did win new sovereign rights with
regard to the crown. The Long Parliament which in the end of its anarchic rule
removed the King and condemned Charles I to death has anticipated the later
revolutions in England (1688), in France (1789) and in Russia (1917). With this
decision for the first time a parliament has enabled itself to take over sovereign
rights and titels, and it lasted 150 years until in France the parliament as Assem-
blée Nationale has in similar way tried to carry through the Republic against the
Monarchy.

Congress of Vienna and Congress of Berlin

The two next important congresses for peace which influenced decisively the
European state community have been the Vienna Congress of 1815 which has for
the first time recognized the Swiss Neutrality as an important element for the
guarantee of the balance of equal forces among the European states. The other
Congress of Berlin in 1878 has focused on a new balance within the Balkan and
with regard to the Ottoman Empire. With these decisions imposing the balance of
powers the Berlin Congress has determined the conditions for the conflicts of state
foundations and minority rights as well as for the temporary decay of the states in
this region.

While within the states of Western Europe the different nations could unite
more or less as homogeneous unit within one territory the peoples of the Balkan
under the rule of the Austrian-Hungarian double Monarchy and of the Ottoman
empire did mix within the same territories as under the foreign rule a people could
not establish its proper state. However within the frame of the Turkish Millet-
system and the Austrian-Hungarian autonomy the nations and peoples were enti-
tled to certain collective rights which did grant them some personal autonomy.
They could foster their language and had some control on the education of their
children. As consequence of this personal autonomy the members of different
communities and religions could very well develop within the same towns without
having to renounce to their personal identity. Thus still today one can find in many
towns in the Balkan such as Tbilisi, Sarajevo etc. the Synagogue neighbouring the
Mosque, the catholic and the protestant church.

Balkan

After the first World War the Kingdom of Austria-Hungaria was dissolved. Hun-
gary has radically been scaled down with the consequence that this political deci-
sion of the allied powers did create new important Hungarian minorities in the
Ukraine, in Czechoslovakia, in Rumania and in Yugoslavia. At this time the fun-
damental principle that each nation should be entitled to have its own mother-state
has been developed. Accordingly the states have been established in order to ac-
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commodate the different nations. Only with regard to the multi-nation Yugoslavia
this was not possible. Then this state covered a territory which has been divided
since more than thousand years by the borderline between East and West Rome,
between the East and West Christian church and later between the Ottoman Em-
pire and the European Occident. The peoples living since centuries within this ter-
ritory have been maltreated by history, and as a consequence there is no clear ter-
ritory for Serbs, Croats, Bosnians, Macedonians etc. Thus the nations winning
World War One decided to establish one state as a motherland for all Slaves living
in the South, yugo meaning the South in the Slavic languages: Yugoslavia.

Holocaust and the Decline of big States

The 20™ century is marked by the holocaust. Never in history a state has decided
for the whole world to extinguish a human race from this earth. Such enormity has
up to the regime of Hitler and his Nazi party and also since never been imple-
mented into reality. The idea of a supra race connected with the request for legiti-
macy of the state to decide who belongs to this supra race and which race has to
be extinguished can be traced back in its final consequence to the homogeneous
state race which in the interest of homogeneity and statehood should be entitled to
extinguish all other races threatening the unity and homogeneity of the nation.

The other important characteristic of the 20" century is the liberation of the
peoples from external powers of the Ottoman empire, the colonial regimes — and
after the fall of the Berlin wall — the implosion of communism and thus the end of
the Sowjet and communist imperialism. Such processes of dissolution are always
connected to century lasting conflicts as we have learned by history since the Ro-
man Empire has been dissolved. This has with regard to the understanding of the
state by the peoples having been ruled by foreign states the following conse-
quences: The political authority by the actual state is often mistrusted as a symbol
of the previous compelled rule of the colonial power. Within the historical sub-
conscious emotions the state is always considered as an enemy of the nation.
Whoever follows to the colonial rule has to be aware that the state even today
lacks genuine legitimacy of the concerned peoples. As in many cases the new state
authority has been taken over by the majority nation this nation will be identified
with the former colonial state and thus be hated and rejected by the minorities as
they hated the former colonial rule. Thus the state has become for many peoples
the real image of an enemy. Only a state which is able to grant the previous sup-
pressed peoples unrestricted identity and thus also an unrestricted feeling of free-
dom can become an acceptable state fort hem.

Necessarily this did lead to large conflicts as the new states in most rare cases
covered a territory with a homogeneous population. As in Africa and Asia thus
also in Eastern Europe ethnic conflicts that is the powerful struggle for state iden-
tity have started with ethnical cleansing.



A. From Local Entities to the Globalised Marginalisation of the Nation-State 9

Il Challenges for the States

a) Globalisation

The Fall of the Berlin Wall

For the new understanding of the state concept the historic event was certainly the
fall of the Berlin wall. With this 1989 occurred symbolic fall of the iron curtain
the understanding of the state has decisively altered. For 50 years the world was
however economically divided by the industrialised and the non industrialised
world. Politically much more substantial was the division of the state community
into a communist and a capitalist sphere of power. Either the states belonged to
the communist or to the western sphere of influence. The two for century existing
rigid adversary blocks influenced the way of thinking of the state substantially.
The states were the undisputed fortresses of either the liberal-capitalistic of the
Marxist ideology. As a major factor of power within the respective alliance the
state and its rule were considered as a necessary self-evidence. Nobody questioned
its legitimacy. The only question to be asked dealt with the organisation of the
state and its governmental system within the respective block. Did it fit to the ma-
jor ideology of the block and did it provide for a good or bad leadership. The very
existence of the state, their borders and their significance was not questioned at
all.

Sovereignty of the Global Market

After the fall of the Berlin wall the theory of state faces now a new challenge
which is focussed on new issues essential even for the existence of the state as
such. And those questions need to be given a understandable and convincing an-
swer. Now that the enmity between East and West has faded away and that the
states subordinate continuously and gradually their sovereignty to the global mar-
ket, which can be ruled to a great extent via internet and that the within the inter-
national community the global leadership with regard to a certain world police is
taken over by the United States of America one may even ask the question
whether the state at all is needed any more and in case for what it is really needed.
The central question to each state focussed previously on the human rights issue,
which in case of necessity hat to move out to the whim of the local raison d’état.
Today the issue of human rights has become a universal standard for the assess-
ment of states. World Bank and International Monetary Fund consider the compli-
ance to those principles as part of the good governance a pre-condition for any in-
ternational financial support. Universal values have marginalised the former
important nation-states of Europe to local polities. Are they still needed? Espe-
cially since their legal orders have been integrated and thus marginalised into re-
gional organisations extending whole continents such as e.g. the European Union?
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Localisation?

While consumers seek the global market citizens demand universality of human
rights. Within its social and emotional existence however human beings still feel
deeply insecure. They seek security and identity within the local province. Global-
isation thus is only a trend of the actual period. In fact it is complemented by the
need for local security, local values and local autonomy. Instead of speaking of
globalisation one should thus rather invent the work “glocalisation which would
better fit to the actual reality. The consequence of glocalisation leads as conse-
quence on the local level to more devolution and decentralization. (UK Scotland
and Wales, France Regionalisation, Spain more competences of the regions, Italy
federalisation etc.)

The World Bank and the IMF grant credits only to states which not only guar-
antee good governance on the central level but which also provide for a realistic
program of decentralisation which today is considered a part of the principle of
good governance. Many actual ethnic conflicts are in fact struggles on the power
of the central government. Decentralisation should grant more rights and auton-
omy to the historically developed peoples. However this leads us to the burning
question how the states can on one side transfer some tasks to the global free mar-
ket and on the other side decentralise essential tasks to local units without loosing
their main function as state responsible for the development of the society ruled by
this state?

European Union

The European Union finds itself within a special situation. Its roots go back to a
treaty aiming to pacify the century lasting enmity between France and Germany
on one side and to strengthen the European states by a stronger alliance within the
conflict between the west and the east. One had to forge a new alliance of the west
against the east, and to overcome the century old enmity between Germany and
France. The new community of states should aim at a stronger integration with the
help of the economy based on a open European market and thus gradually turn
into a politically integrated alliance and community. At the time of the foundation
of the originally European Economic Community economy was still regulated on
national bases and thus the nation was also prepared to open its market to the re-
gion of a state community. At the beginning of this integration process the indus-
tries important for the armament of the armies had to be tied together within the
Community of Steel and Coal.

Within the area of globalisation the European economic space looses on impor-
tance. The political unity of Europe has thus again come into the focus of integra-
tion. A uniform currency, the democratisation of the institutions a common for-
eign policy and the building up of a European “people” with European citizens as
important concerns of the aims for a common consensus. Thus the constitution of
a still to establish European state has all of a sudden again come into the focus of
the political debates.
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b) The Engine of State-Building

Multiculturality

With these developments the theory of states is enlarged by a new dimension. By
the reality of multicultural polities the federal structure of states gains additional
importance. Up to now the main focus of the general theory of the state was on the
issue of the question how human beings and peoples should and can be governed
and how the power of a polity should be organised and administered to be in the
service of the interest of the peoples. Today however the question comes into the
foreground what position and tasks the state should have with regard to the world
wide tendencies of globalisation and localisation. To what extent can they contrib-
ute besides general universally accepted values additional liberal or particular val-
ues, how they have to cope with the threat of terrorism of private organisations,
how state sovereignty is to be distinguished against the sovereignty of the global
market, what values bring or hold together the peoples of a state or a nation. With
regard to multiculturality the crucial question is, which people respectively “who”
should be transferred the power to rule, which majority should be entitled to rule
on which minority or should participate or share in common the governmental
power and which rights should be given to the minorities.

The draft for a new contract on a constitution for Europe in the version of June
13 and July 10 2003 puts the new constitution under the following main guideline
formulated by the ancient Greek THUKYDIDES:

»XPpOUEdA Yép moAttela. ... kal dvopa pév 61d To un €g OAiyoug AN’ &g mAgio-
vog oikewv dnpokpotio kékAntar”. (THUKYDIDES IT 37) The English translation for
this sentence reads as follows: ,,Our Constitution ... is called a democracy because
power is in the hands not of a minority but of the greatest number*. The German
version of this text however had a significantly different maning it did read as fol-
lows: ,,The constitution which we have ... is named democracy, because the state
should not be oriented to a few citizens but to the majority. (,,Die Verfassung, die
wir haben ... heifit Demokratie, weil der Staat nicht auf wenige Biirger, sondern
auf die Mehrheit ausgerichtet ist.*)

According to the German version democracy means that the state should rule
its politics in the interest of the citizens. According to the English translation de-
mocracy is the governmental system which transfers the power into the hands of
the majority. Those two different versions of translation can apparently be traced
back to a different understanding of democracy. Either democracy gives the power
to the majority or it requires the state to orient its politic to the interest of the ma-
jority. The central question though who should govern over whom is answered
with the English version but left open in the German. For the German version
THUKYDIDES answers however the question what should be the standard for good
governance. The same quotation answers thus within the different translation a to-
tally different question. This reveals that with regard to the most crucial questions
of the theory of state there is still no clarity on the highest European level.

Suppression and exploitation of peoples are additional reasons which did lead
to conflicts and thus to secession movements division of states and occupation of
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foreign territory. The multicultural states of the actual period will always be con-
fronted to this challenge as long as they are not able to create even for their mi-
norities a certain identity. The conflicts between Palestinians and Israeli in the
Near East demonstrate clearly that it is not sufficient to grant autonomy to minori-
ties. Either one is capable to build a state in which all peoples can identify within
the territory of the state or one has to draw the consequences and to divide the
state. The longer the less the peoples will accept to live within a state as second-
class nation. Their engine to defend the interest of their peoples community is the
need for self-determination according to their proper identity and according to
their proper history. The reject policies, which do only respected them as individ-
ual citizens. They want also to be respected as a people on equal footing with the
majority of the state.

What are the engines which move human beings to the decision to build up new
states, to unite with other states , to secede from a state, to centralize or to decen-
tralize? If really all human beings are equal belonging to the species of the homo
sapiens why then the states differ so strongly from each other?

Welfare

Human beings want to design their environment in order to be able to live in peace
and welfare with each other according to their needs and interests. They want to
build up a political superstructure to their society which is accepted from all or
which at least promotes values which are acceptable to the big bulk of the society.
With this the internal aims of the state are set. They correspond at best the impulse
of human beings for more security, power, wealth and recognition.

Religion

The engine which moves society towards the foundation, alteration or transforma-
tion of states has always been and is still — partially today — religion. Religion has
often put polities under its interest and services. States were asked with their legal
order to implement and execute the rules of the religion. On the other hand relig-
ion provides the states with legitimacy which enables political power of the state
but also for the rulers. In the Christian Middle Ages the Kings did rule the peoples
at their whim by the Grace of God. They had absolute power because their author-
ity with the legitimacy of God has never been questioned.

Preservation of Power

The engine for politics and state foundation is finally also the proper interest of
men and woman. The state serves the developed structures and their power-
holders; it has to preserve with its structures and institutions the achieved political
and economical power-position. The state has in earlier times been installed in or-
der to protect the rights of the knights and of the aristocracy. State and law had to
serve the developed feudal system. Its hierarchy was protected by the legal order.
The feudal system did appear as the order which was wanted by God and therefore
could never be changed. As people could expect based on their religion to be
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compensated for their sacrifices and suppression in the other world, they accepted
the justification of inequalities in this world.

Liberty and Equality

Today the engine to change and alter the state structures including even state bor-
der lines is the need of human beings to individual freedom, justice and welfare.
The aim of the state is the protection and the promotion of individual freedom. If
individual freedom is protected within the democratic polity, then —according to
the philosophy of liberal constitutionalism — the pre-conditions for welfare and
justice within the society are provided for. Since the French Revolution the politi-
cal opposites move between the often contradictory demands either for freedom or
for equality. Some pretend that without equal opportunities freedom finally can
never be achieved. Others claim that too much equality destroys finally freedom
itself. They argue that liberty prescribed by the ruler suffocates freedom. Between
those two contradictory positions societies did struggle since the French Revolu-
tion for the development of the social welfare-state. Liberty is always bound to the
common good. Proper interests should never put into question the common inter-
est and be against the common good. Even the right to liberty has to respect the
common interest reply the others.

Property and Identity

A further pair of contradicting opposites which are as well motivated by some per-
sonal interests as also by collective interests and which may lead to new state
structures are property and identity. The state needs to protect namely the property
which as already requested by JOHN LOCKE. Property has also to be within the in-
terest of the people contradict those defending the identity of the people and the
preservation of the collective interest of the entire population. When e.g. in Swit-
zerland the acquisition of real estate in the area of tourism has threatened to lead
to a selling out of the soil of Switzerland the legislature limited the freedom of real
estate owners which were only allowed to sell real estate to foreigners to a limited
extent.

How Should one Govern Who Should Govern?

The inner engine for the motivation for state building and state development is
further defined by the following pair of opposites: How should one govern and
who should govern? Those who only put the question with regard to good govern-
ance exclude the some how decisive question with regard to the legitimacy of the
state and of the authority of the state. If one on the other side puts the question to-
wards the democracy within a multicultural state, the problem of the “who” comes
into focus: Who should or can legitimately rule the state that is which people or
which peoples, which majorities or minorities should be given the power to rule
on what other minorities or communities.
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External Defence

The defence of external risks such as forces of nature of hostile tribes or peoples
has substantially determined the development of states in all centuries. States with
open borders (France, China), states with natural borders such as islands (Japan,
UK), with aggressive neighbours and states with a territory of strategic importance
did develop differently according to their external environment. A dangerous envi-
ronment did force states to a rigid and often authoritarian and centralistic inner or-
ganisation. This is also the case for states in which men and women could only
acquire their needs for survival with greatest effort and energy and thus had al-
most no time to care for issues of state organisation, culture or democracy. States
without external threats on the other side and states in which human beings could
afford within their leisure time to be interested to their spiritual, cultural and po-
litical development had much greater opportunities to concentrate for their inner
democratic development.

Economic Influence and International Markets

The need for wealth and economic development did let many states to obtain the
necessary goods in other states and consequently aimed at suppress those states
and peoples to their proper interests. Economy thus was often the engine to moti-
vate state development not only within the interior, but it did also influence for-
eign policy including decisions on war and peace. The economic interests of colo-
nialism however have often been concealed by religious motives. The universal
claim of the Christian respectively the Islamic religion has certainly strongly in-
duced and legitimised colonialism within the 17" and 18" century as well as the
rule of the Ottoman Empire from the 13™ to the 19" century within the Mediterra-
nean area.

Religion and Religionist Policies

With regard to the religions one has however to distinguish between religious
communities having a universal claim with the believe that mankind should in or-
der to reach heaven adopt the specific religion on one side and religious believes
which are limited to a specific chosen people without any claim to proselytise
mankind for its unique religious believe. Those religions which are reduced to the
chosen (by God) people are Judaism, Shintoism and the believe of the Singhalese
from Sri Lanka. Externally they are in general not aggressive. But with regard to
the interior they are exclusive towards minorities with other religion.

The attack to the World Trade Centre in New York of 9/11 has demonstrated
the fragility of our today’s civilization which can be threatened in its proper exis-
tence not only by enemy states but mainly also by private organisations which are
serving fundamentalist religionist policies. The enemies can not any more identi-
fied by states but by non state terrorists and their private organisation which may
be harboured wilfully or against the will of a certain state. Consequently states
which are suspect harbouring terrorists and their organizations are all of a sudden
confronted with the fact that other states wage war against the territory of the state
claiming not to threaten the government or the civil population but only terrorist
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networks. As a consequence the states need in future not only to seek internal le-
gitimacy but also international legitimacy as states which are able to clean their
territory from terrorists. One can even pretend that actually states with an legiti-
macy by the international community do not have to fear that their inner or exter-
nal legitimacy might be questioned successfully.

B. The Questions of the Theory of State

. Traditional Questions of the Theory of State

What is the State?

The theory of state has been developed on the European continent. It tried to give
an answer to questions related to the development of European states with regard
to the secularization, the republican-democratic nation-state and its governmental
system. Naturally the theory of state needed to answer the question of the func-
tion, the sense, the tasks and the position of the states.

The state as such has never been at stake and discussed. Nobody had any doubt
as to the question, whether states are needed. The central issue focused rather on
the question what is the substance of a state, what does represent a polity really.
To understand the state to know what is its nature and to appreciate how the might
of the state is structured and used, these were until recently the main goals of a
theory of state.

Legitimacy by Peoples Sovereignty

The question of the legitimacy secular political authority in contrary to the legiti-
macy of religious authority has therefore always been one of the main issues of the
theory of state as well as the question with regard to the good, efficient and just
governmental system. People’s sovereignty as bases for the legitimacy of the state
authority moved to the centre of the scientific concern. Why should the state,
which deduces its legitimacy from the people sovereignty, be entitled to issue or-
ders towards human beings or even to require from them to sacrifice their life in
case of war of aggression or war of defence? Nobody would question this legiti-
macy from the ruler who deduces its legitimacy from Gods forces. At least the be-
lievers of the same religion would never put in question such decisions. But how
can a state which derives its legitimacy from the people claim such title of author-
ity?

Good Governance

Who struggles for political authority naturally strives to convince the governed by
its good governance in order to get the legitimacy from the people. The limitation
of state powers as well as the tasks of the state in the common interest have thus
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been the decisive questions which had to be dealt with by the interdisciplinary sci-
ence of the theory of state.

Il New Questions of the Theory of State

Majority Principle and Multi-Ethnic State

Today the building up of the European Nation-State is not any more at stake and
thus the central issue of the theory of state. At stake is rather the question whether
the state with its form of government has clapped-out. The challenge of the multi-
cultural state puts the question of how to govern in the background. Explosive
however is the question who should and can govern. The state is in principle noth-
ing else but a political authority installed by human reflection and choice. Is such
political authority really needed in the area of globalisation and privatisation?
Should one not just let the sovereignty of the market decide? Can the majority of a
people rule over the territory in which minorities are living? Then as well majori-
ties as also minorities are globalised. Can the democratic majority principle at all
be applied to multi-ethnic states?

State Structure and the Fundament of Legitimacy

The answer to the question who is entitled to rule the state has of course also a re-
percussion to the issue of the organisation and the structure of the state. Federal-
ism e.g. has for a long time only been considered as an instrument of good gov-
ernance. When federalism however also has to serve to install and to legitimize the
alliance of a state for multicultural states federalism becomes also a useful tool to
answer the question who should govern. This however requires a federalism which
allows multiple loyalties and diversity created not by assimilation and integration
but by fostering the differences and specific identities.

Rational Human Being

The real challenge of the actual time is the multicultural state. Up to now the the-
ory of state has almost ignored this basic challenge for modern states. The state of
modernity has emerged out of the liberal thought at the time of the development of
the constitutionalism of the enlightement. Liberal scholars have continued the idea
developed in the period of the renaissance of the sovereignty of the ratio of the in-
dividual based on the image of human beings as homo sapiens. This rational crea-
ture is independent from its culture, religion and tradition and thus principally
equal with all other individuals belonging to this species. Either it is egocentric
(HOBBES), a creature which is able to make rational judgements (KANT), which is
exploited (MARX), a reasonable citoyen (ROUSSEAU) a “homo politicus” or
oeconomicus moved mainly by cost benefit analyses.

As equal and mature creature gifted for rational judgements human beings are
all over the world able to legitimize similar states and state-authority. At the same
time they are entitled to be recognized as equal citizens to participate on state de-
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cisions and to obey state law. Culture may either be an essential element of the po-
litical life (Germany) or it is totally excluded from the polity. The idea of a multi-
cultural state is strange to the basic philosophy of the state of modernity.

From the World Image of the Pyramide to the World Image of the Networks

The world image of the middle ages was symbolised by the pyramid with which
the clear hierarchy and unity of the entire Christian world under God and its pope
was expressed. The world image of the enlightement was the machinery of gears
of the age of industrialization and of mechanics rooted in Newton. The states were
the sovereign gear wheels of the machinery hold together by international law and
sovereign state. The world image of the actual area of globalisation is symbolized
by the network. Within a multidimensional network there are almost no clear and
transparent structures. Who wants to survive and to drown in this network of pub-
lic and private organisation needs to be able to control the important nodal junc-
tions and interfaces of the network. The state has given up its monopoly position
to private associations, communities and decentralized units. It turned into a com-
petitor competing with the most different power-holders of this network. Which
should or can its position be within this network?

An additional challenge is the universalization of Human Rights. While con-
sumers seek the best products with optimal prices on the global market, citizens
claim for universal human rights, investors profit from the global financial market,
employees flee to their proper social homeland and human beings seek security
within their local identity. As mentioned globalisation is challenged by the trend
to localisation.

If the states want to take into account the inevitable trend to further globalisa-
tion mainly marked by the world wide society of information they need to alter
their proper self-understanding: They can not any more build up their legitimacy
on a one dimensional image of the human being. They need to integrate into the
international network in which they will not any more be able to play a central
role as in the machinery or gears. They represent as many other institutions only
an intermediate stop at which according to the significance either many important
lines come together or at which rather unimportant and very few lines of the net-
work converge.

From National towards Global Economy

The increasing importance of the global market however will lead not only to a
gradual marginalisation of the states but also to the diminution of their political in-
fluence. The states are almost not any more able to determine decisively the eco-
nomic development of their country. “National economy” has been indeed re-
placed by the global economy. The fate of human beings generally seen and the
fate of employees is determined by foreign investors. Board members of big inter-
national companies decide far from the local working place on profitability and
chances of development of the local enterprise. The fate of this enterprise may
have decisive influence on the political development of the municipality or even
the province. But also within the states enterprises require equal opportunities in
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particular with regard to the global market. High wages and social contributions as
well as state control with regard to the environment including state taxes are no
measured with regard to comparing situations of other enterprises in other states.

The space for autonomous political decisions and measures is radically re-
duced. Superpowers such as the USA may still be able to steer the global market
and namely to put their foreign policy within the service of their economic inter-
ests. Middle and small states however are not any more able to such influence.
They fall into the dependence of big states if they can not manage to unite region-
ally within political associations such as the European Union and by this to pro-
vide for more political space.

From Universalization to the Universalizer

A part from globalisation the issue of the universalization of human rights be-
comes crucial. States which would openly and systematically violate human rights
will be marked by international media. As soon as media — for what ever reason —
accse a state for violating human rights, it has to defend its policy before the inter-
national community, other wise it will face interventions of the security council.
Elementary violation of human right is considered now according to the Charter of
the United Nations of 1945 as a threat to the international peace (Intervention in
Kosovo) and may sooner or lager be punished by the international community.
With the enforcement of the treaty on the international criminal court criminal law
has been internationalised. There is no state and no government which would be
able successfully to refer to its raison d’état in order to justify human rights viola-
tion and to protect itself from international prosecution. The vehemence by which
the United States have fought against this new court shows how much the states
feel threatened by this universalization of human rights with regard to their local
legitimacy.

States do not any more dispose freely on human rights. Constitutional guaran-
tees constitutional catalogues for fundamental rights are considered today to be-
long to the minimal standard of a constitution. Recently there have even been
adopted constitutions which oblige their courts expressly to respect the jurispru-
dence of international courts with regard to the protection of Human Rights.
(South Africa) As much as this development is to be applauded from the point of
view of a world ethic and world moral, as much one may also question this devel-
opment. Human rights indeed became universal, but their implementation depends
on the whim of the “universalizer” of the international commu nity. It is the only
power which finally determines the content and orders which states should be de-
clared as violators of human rights. The universalizer however lacks the world-
wide democratic legitimacy. It is only accountable to its proper people but not to
the alliance of the peoples of the international community. The innerstate constitu-
tions should have the monopoly over the final ethic code of political values but
apparently they have lost this monopoly.
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C. What is and What Wants the General Theory of
State?

. The State: The Totally Different Society

Can one at all Explain the Phenomena State?

How often the people and media talk of the state! On receptions, international con-
ferences, when terrorism has to be defeated, taxes collected and the traffic regu-
lated. In innumerable occasions we face the state or its representatives without
even being aware of. Often it is invisible but its claim to power is finally always
visible and often noticeable. What is this invisible some times anonymous bureau-
cratic some times celebrated construct decked with flags? Why can the state limit
our freedom, collect taxes, summon for military service or even condemn to
death? Why can the state in case of a controversy with our neighbour decide on
right or wrong, divorce a marriage or dissolve a contract or a lease.

Worldwide several different minorities claim their right to have their own state
out of their right to self-determination. Within their state of origin they feel as
second class people exploited of even suppressed. From a new and proper state
they expect the paradise. The worldwide increasingly requested demands which
are often rejected and by the mother state and fought with state terror are often the
cause for the most terrible and bitter civil wars and conflicts with international
dimension.

State and State Alliance

On the other hand the states join together and conclude new alliances either for the
interest of peace or under the pressure of globalisation. Those multinational or-
ganisations emerging out of such alliances should help the member states to solve
the raising complexity of the problems of our times. Can we call thus also these
international organisations as states or state like entities? Thus one may reasona-
bly ask the question whether the European Union has already become a state in the
traditional sense. If yes, this would be for Germany a somehow almost unsolvable
fatal question. Then namely the provision of article 20 of the fundamental law
would be violated which determines that all state power has to derive from the
people. Would the European Union become a state it would lack the necessary
democratic legitimacy. As a consequence all legislation enacted by this union
would become unconstitutional. The German Constitutional court has avoided
therefore this notion of state with the new label “alliance of states”.

State and Mafia

What makes the difference between the state and a multinational company? How
can the state be distinguished from a international Organisation — such as e.g. the
United nations, the European Union — or from a football-club or even from a
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criminal organisation such as the mafia or a terror organisation? Where does the
power of the state come from which it uses in order to enforce state interests? Can
one determine immanent limits of the state power? How can the state justify its
decisions towards the individuals or towards the entire people? What are the real
aims and tasks of the state? How is it organised? How should it be organised?
What are ist previous, actual or future possible appearances? What relationship
does exist between the state and the economy or specific communities such as cul-
tural, religious or language communities? How and under which conditions can
the state decide on its citizens, on foreign workers, tourists or asylum seekers?
With the fall of the Berlin wall the question of the ,,why”, the “how” and “the
“what for” of the state has to be put in a totally different way.

New World Order?

Challenged by the globalised economy and in particular by the international trade
organisation WTO the state policy for social security, employment and salaries
faces the increasing pressure of the international competition. The state sover-
eignty limited to the proper territory of the state has lost the power to solve inde-
pendently most of the existential issues at its own. Policies on environmental pro-
tection, communication, energy, crime, health protection and migration can only
be carried on in common with other states on the bases of international coopera-
tion.

Fading away of the state

Some times ago LENIN die forecast the fading away of the state for the sake of the
establishment of a new paradise of communist equality. Paradoxically this predic-
tion gets its new significance within a capitalized and globalised world order. In-
deed the former proud and democratic republics and nation-states have been able
just to keep a small political margin on political decision making such as a bit
more or less on social solidarity, decisions on the infrastructure of local traffic and
on local security (police). Defence and foreign policy are either integrated into the
global economic interests or within the decision of the security council of the UN.
The state economic and financial policy with regard to the social balance has to
give precedence to the interest of a strong internationally competitive currency.
The political system of the states is measured on its standards with regard to hu-
man rights, democracy, efficiency, flexibility and its possibility to integrate and to
adapt.

From the Homo Politicus to the Homo Oeconomicus

Consumers of international products determine the world. Voters and taxpayers
serve finally their interests. The autonomous political discourse has lost its signifi-
cance and is marginalised within the shadow of the dispute on the capacity to
compete internationally on the price- financial and social policy. The globalised
bourgeois replaces the citizen who may only struggle for better salaries. The na-
tion states once proud of their powers and possibilities are marginalised to local
provinces. They woo jealously for more autonomy within the international com-
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munity. One believes that within the globalised competitive economy the invisible
hand will care for a more just repartition of the goods. Politic as the only real
guarantee of justice has lost its credibility. Not the taxes but the prices will have to
look for just welfare. The “homo oeconomicus” has indeed replaced the “homo
politicus”.

This however is only one side of today’s reality. More than half of the actual
170 states have only been created after the seventies of the 20" century. In most
cases those new foundations are a consequence of violent disputes or terrorist up-
heavals. In other words: Human beings are prepared for the only interest of their
proper state to sacrifice their existence and even their life. For all these peoples the
new foundation of the state promised a new paradise of freedom, independence,
justice and economic development.

The Identity of the Political Community

In many of those states the “political” has become the central focus as symbol of
the national or even chauvinist nationalistic unity. The political feeling of a “we”
of this new national societies is based on one hand on the rejection of the foreign
and alien neighbour-culture and on the believe to the proper values of their relig-
ion, history, culture and or language. The state is celebrated as an indispensable
symbol of national freedom, unity and independence of all those nations which
were able to liberate from the yoke of their former colonial powers and imperialist
empires — such as e.g. the Sowjetunion — and establish their proper state. The dis-
solution of the Ottoman empire did shake the world at the beginningof the 19™
century until our days (Near and Middle East and Balkan). In the 20™ century the
dissolution of the colonial empires and of the red Tsar did multiply the tremors.

The State — a Completely Different Community?

The state of the modern constitutionalism has its reason and its legitimacy based
on rational arguments, on a proper judgement of the population and the free choice
of the mature citizens. In this sense it is a completely different society compared
to the natural communities developed out of nature such as the family. The mod-
ern state disposes the exclusive right to use force for the execution of the law and
to guarantee security and order. This is a monopoly. Only the security council of
the UN can — a part from the state — provide forceful intervention against an ag-
gressor. But this is compared to the monopoly of force of the state very limited.
The state is actually still the only construct which — even though the world has
globalised — can require from its citizens to sacrifice their life in case of the de-
fence of the country or in cases it provides military forces for the UN peace en-
forcement measures.

The state is mainly a artificial construct. As artificial unit it can not only be un-
derstood as a politically centralised unit which is composed only by single indi-
viduals of the civil society. Then, also the civil society is fragmented into different
units such as natural families and artificial associations or religious or other com-
munities. The actual multicultural reality and the economic and social pluralistic
state embody already a polity which is composed of different collective entities.
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Those entities themselves have been united by emotions, cultural and historical
values and feel themselves at least subjectively as a community weld together by
the common fate. With regard to the frame of the supra-state some of those enti-
ties require their proper collective rights such as autonomy. They strive — based on
their claim to self-determination deduced from natural law — even at secession.
This is the reason why today the tension between the state as the rational by re-
flection chosen community which is still considered artificial and other emotional
communities also felt natural as the family — still a almost not solvable tension
with inherent explosive potential for conflicts exists.

Il. The Structure and the Different Questions to be Dealt with

Is the Nation State at all Outdated?

Do we thus have to ask the essential question, whether the state in its traditional
sense — that is according to the state of modernity — is still needed? Does not the
global and invisibal hand care for the stable order of the world economy and by
this provide for a just and better repartition of the goods than the multicultural
state troubled by inner-state disturbances? Could one not transfer more compe-
tences to the international court of justice in order to convey it the general task to
assume the responsibility for law and order and for fighting against criminality?
Can one consider the state to be a political unity which prepares the development
to a political world order that is a polity in transition which will sooner or later
fade into a world-state? Or does one have to fragment the proud traditional nation-
state into smaller and smallest homogeneous language, religious or cultural com-
munities or ethnicities, because it should limit itself only to care for the traditional
and cultural development of its natural community?

Doe we have to recognize such smaller units as state-units and award them with
all traditional sovereign rights? When the state has to be considered as a unit
founded by reflection and choice, which should then be the criteria’s according to
which the external borders of the territorial sovereignty should be determined?
Are there at all generally valid and accepted criteria’s to determine the territorial
borderlines? Or do borderlines of states not by definition lead to unsolvable con-
flicts in which millions of innocent victims have to be mourned, because the his-
torical people the language or the religious community or the community hold to-
gether by the rational will of its people rejects and fights against the forced state-
unity with the “hostile neighbour”? Will the world not sooner or later dissolve into
the anarchy of sovereignty islands which fight with each other or into an “apart-
heid” of sovereignty islands which isolate from each other?

The Question to the ,,How* and the ,,Whether” with regard to the State

As an artificial by reflection an choice founded supra-family sovereign community
the state can decide on the fate of its peoples. How far can thos competences
reach? Where are the limits to be drawn of state authority? Does the voter who is
participating in the political process sometimes replace the democracy of the con-
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sumer in order to replace the invisible hand and thus representing the free market
decide on the just distribution of goods based on a democratic competition?

All those questions are not any more guided by the “why” and the “how”, they
aim rather at the whether of the state. For the peoples of today they are of crucial
importance because they can throw states in existential crises and may lead in
many parts of this world to conflicts which are full with the dilemma of insolva-
bility of a Greek tragedy. If those conflicts can not be seriously neutralized one
has to fear that the unsolved issues and problems will cause in the next decades
some additional millions of innocent lives.

The Uniqueness of the State

An additional not even less burning question is connected to the uniqueness of the
state. Has the state indeed still remained the unique legitimate and possible politi-
cal order of authority? Is its uniqueness not since long time questioned by all those
new international organisations — such as e.g. the European Union or the United
Nations? The request for deregulation and privatisation reveals that this unique-
ness is not only put into question from the outside but also from the inside. Why
do state insurance take over tasks with regard to social security? Can private uni-
versities not assume major educational functions within the society jus as well as
state universities? Can only the state and its agents execute public tasks and if so
why? What by the way is at all to be understood by the notion of public authority?

The tasks of this theory of state can not be to deal with these questions in a final
and for every body conclusive way. However it can contribute that many deeply
emotional conflicts can be reduced to a rational level and that the remaining ques-
tions may be replaced by new questions which may hopefully have a smaller po-
tential for conflicts.

History as a Question and as a Response

Actually many states have emerged out of a long-lasting process often initiated or
ended by violent conflicts. It would be arrogant the put in question this historical
process of mankind and thus to deny the right to existence to a state. What has de-
veloped historically and what has been imposed to the society finally with a liberal
human rights respecting process corresponds obviously some fundamental needs
and values of human beings. This is the main reason why we look in the following
chapters to the historical process empirically not only as a reality and a empirical
given factor but also as an response to the fundamental needs of human beings.
Thus we do not only question sow the state has been created. We assume that his-
tory can also give a normative answer to the question of the justification of the
state and thus it responds also to the question why states have been founded. Thus
the history of the development of the state namely gives hints as to the justifica-
tion of the state because it reveals that human being are not able to survive indi-
vidually without supra-family communities. The fact that humans have joined to-
gether into polities proves that humans are basically also political. The homo
politicus is a reality it corresponds to the nature of human. Thus human beings
need communities which go beyond the natural community of a family and thus
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which emerge out of reflection and choice as rational political and state communi-
ties.

Interdisciplinary Science

The diverse catalogue of questions proves that one can not expect at all that only
one scientific discipline would be not able to give a final answer to all those is-
sues. Who wants to know, how a democratic state is organised, needs to find an-
swers in political science, sociology and constitutional theory. Hints may also be
found within the science of economy of organisation or even of psychology. One
needs to explore the nature of humans and one would need to know how he/she
behaves in community and what mechanisms influence relationships among indi-
viduals and groups of individuals such as parties, municipalities of ethnic commu-
nist. We have to examine whether one can steer those groups rationally, emotion-
ally or only with threats and physical force. One would also have to research on
the question how and to what extent a people or peoples participate in the decision
making process. Moreover we need to know, what is the substance of power, how
it can develop and appear and what different types of misuse of power one has to
face and what institutional and procedural procedures can be taken in order to pre-
vent misuse of power.

The Phenomenon ,,State‘

What therefore is subject of a theory of the state? A theory of the state wants to
explain the phenomenon of the state. For this it is indispensable to explore the
“substance” of the state. Who wants to give an answer to the question, what the
state is, can do it in different ways: One can limit the research to empirical analy-
ses and only reveal what is common to all these constructs which claim today to
be “states”. Such empirical analyses require however that the criteria’s and stan-
dards are known with which phenomena such as power to govern, constitutional
rights, democracy etc. are compared and summarized. This in turn would ask for
analytical and theoretical examination of the state. One will have thus to ask what
are the essential criteria’s with which communities of humans formed into polities
and states are established and which would distinguish the state from a football
club or a criminal organisation or a multinational company or even a municipality
or an international organisation.

Do Humans Need a State?

Who deals with this question will at the same time also ask whether states at all
are justified. Doe we really need a state? Are human beings due to their nature
made for a state? Do human need to live within a polity in order to remain human
beings? What would one at all understand by the notion “political”? What rela-
tionship does the political have with the statehood? Why is the monopoly to use
physical force only transferred to a polity? How can this monopoly of the polity be
justified?
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Empirical State Theory?

Who relies by answering these questions on empirical data such as e.g. the history
of the development of the state, must be aware that fictions, wishful ideas and real
social facts are closely interconnected and interweaved. Rarely they can be sepa-
rated from each other. Social facts however should always be analysed ant inter-
preted realistically and objectively. Unfortunately such interpretations are also of-
ten influenced by expectations which the actual political elite may have with
regard to those historical facts to be explored. The question with regard to the es-
sence of the state, that is the question what the state is, contains therefore also the
question sow and why the state has emerged.

The Different Sciences

Exploring the question why the state is competent to rule over human beings in-
cludes therefore different scientific disciplines. The theory of the constitution, ju-
risprudence, history and even theology as well as philosophy may give some an-
swers specific to their scientific field but not generally valid and concluding
answers to the question how and why the state has come into being. The theory of
the state thus is by its nature an interdisciplinary science which builds up on the
knowledge of various other sciences.

Moreover, the theory of the state can finally also observe the state as a social
construct and examine what special position the state and public authority is given
by the society compared to other social institutions. This is particularly important,
when one has to analyse the relationship of public institution to private associa-
tions and lobbies. This is the entry point for the sociology.

Normative Theory of the State?

Scholars dealing with the theory of the state have often not been contented only to
analyse the state and its organisation empirically. They did much more focus on
the question how the state should be. Thus they were looking for valuable crite-
ria’s in order to determine what is a “good” and “just” state. In particular the theo-
logians of the middle ages as well as the Greek philosophy namely the Stoa did
not only observe the state but it also asked how the good state should be organised
and what tasks he should be responsible for. How should its decision be made and
how should they look like in order to serve the common good of the people. Such
normative approaches have been made by IMMANUEL KANT (1724-1804), GEORG
WILHEM FRIEDRICH HEGEL (1770-1831), JEAN-JACQUES ROUSSEAU (1712-1778),
JOHN LOCKE (1632-1704) and CHARLES LOUIS DE SECONDAT MONTESQUIEU
(1689-1755). Today they are taken up under the auspices of actual philosophical
and ethical thinking namely by JOHN RAWLS (1921-2002) and its theory of justice,
by the neo-marxist and the neo-liberals.

Positivists

A totally different position to such normative approaches have been proposed by
the positivist schools. Some settle just to explore the phenomena of power within
the state society. They ask how power arises, how one can acquire state power,
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how it is used and how those who want to keep and hold the power should behave.
In the old China HAN FEI TzU (1 234 before Christ) did belong to this school. In
the Arabic world of the middle ages it was IBN KHALDUN (1332-1406) and in
Europe certainly NICCOLO MACHIAVELLI (1469-1527). Those scholars for the
empirical analyses of the political state power did not care on the question of justi-
fication. They only asked how power comes into being, how it can be expanded,
how one can diminish the power of the other, what are the effects of power and
what those should do who are interested to sustain and expand their power.

Part of the positivistic school are also those scholars who conceive the state as a
mere sum of legal norms but do not at all explore criteria’s of the good and just
state. For those scholars the state is the sum of all legal norms which can be sum-
marized within a specific territory under the same sovereign. According to HANS
KELSEN (1881-1973) the state is in its nature nothing but the system of norms
which can only be order and thus legal order(H. KELSEN, p. 16).

The State as an Instrument to Change Society?

Who wants to face the challenge to establish a theory of the state needs to be also
aware that the theory of the states belongs to those scientific disciplines which
have emerged within the Continental-European legal system out of the tradition of
the growing nation-state of the 19" century. Napoleon considered the state as his
instrument with which he could turn the conservative, aristocratic feudal European
society into a liberal democracy. For Germany of BISMARCK the nation state was
the instrument to establish the big empire of the “German Nation”. The countres
belonging to the Common-Law tradition on the other side the idea of a collective
unit or coporation equipped with a collective sovereignty was quite strange. They
did not ask the question what should be the attributes a human association needs in
order to achieve sovereignty and to exercise state authority. For countries of this
tradition the focus was rather on the main question how the government of human
beings should be limited by separation, limitation and mutual checks of powers.
The question how the state should be equipped, in order to use its power correctly
is not put. While thus the American and British constitutional theory aims at the
limitation of the power of the state, in Europe the constitution also is seen as an
instrument which enables state power.

Ist he State a Collective Unit?

Lawyers from common law tradition ask how the state should be organised in or-
der to give the law the power to steer the governing institutions efficiently and not
how the rulers may interpret the law for their proper interest. Their focus is the
Government and much less the state as an abstract and collective unit. The theory
of the organisation of the power of the government thus is in these countries rather
part of the political science and only exceptionally part to the constitutional the-
ory. A proper science with regard to the theory of the state in this sense is un-
known.

The question whether this collective construct does have a special status may
be asked pragmatically in the USA for instance when they question the justifica-
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tion of the declaration of independence or when the relationship to the Native
Americans is at stake.

Self-Determination and European Union

On the other hand many young states did emerge out of violent conflicts based on
the controversy of the right of self-determination. In these state one cares less on
issues with regard to the aims of the state or the governmental system but rather
on the issue with regard to state sovereignty, state identity and loyalty to the state.
With regard to the member states of the European Union one addresses the ques-
tion as to the notion of the state. For those countries this question it is decisive to
know whether the uniqueness of state hood and sovereignty has already been de
facto transferred to the European Union. Would this be the case, the member
states would have lost their state-hood and would share it with the European Un-
ion and thus not be any longer fully independent states with the attribute of abso-
lute state sovereignty.

State of Modernity

The theory of state is also a theory of the state of modernity. The actual world of
states is marked by idea of the state as a result of the philosophy developed in the
period of the enlightement. Accordingly the state is legitimized by the people’s
sovereignty, the rule of law and the civil society composed of equal citizens enjoy-
ing all basic human rights. The people’s that is the sum of all individuals living
with equal rights within the same state territory produce legitimacy. The state of
modernity is a secularized state which does not depend on the grace of God as in
middle ages. However this request of the enlightement theory is contradicted by
many religious communities today.

Eurocentric State Theory?

Often the exposition of the theory of state has been limited to the western Euro-
pean states, in which Germany, France and Italy were on the focus of the research.

This state theory tries to go beyond this limited goal: It intends to understand
the state today as a universal phenomena. Within a globalised world order a state
theory designed out of the Eurocentric cultural thinking is not any more legiti-
mate.

State Theory: A Child of our Times?

Genera theories of state are — one can pretend — more than other scientific disci-
plines children of their times. They are almost not able to seize the “nature” of the
state in its total complexity. They rather try to focus on the problems of the living
generation and existing period. In this sense also this state theory will concentrate
on issues, which are moving the peoples of our times.

Justification of the State

Hereby we shall focus first on the question of the justification of the state. Do we
at all need a state, is it superfluous to which men and women could renounce
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without any damage and consequences? The we shall deal with the question of the
origin and of the nature of the state. Which attributes are necessary in order to la-
bel a community of humans as state with sovereignty? Are the rights which are
granted to people’s within the state of pre-state nature or are they only granted by
the state? Is state sovereignty the origin of all law or is it also bound to comply to
certain elementary legal principles? Do certain human communities which feel
strongly connected e.g. as ethnic people or as religious community have a right to
create an independent state? Can the “political” within the state be decentralised to
specific sub-state-units? Are on the other hand alls individuals with equal rights
the only possible subjects of state sovereignty? Do minorities such as the French
speaking peoples within the English speaking majority of Canada have a right to a
special status or even to unilateral self-determination and secession? Which are
the challenges the historically homogeneous states are facing because they turn
into multicultural state because of the actual immigration of foreigners? How are
states organised? Are polities without separation of powers ruled by a dictator still
state in the proper sense? What tasks should be transferred to the state? Should it
orient on the model of socialist China or on the model of the capitalistic society?
To what extent the state is at all the origin of the law and the legal order? Is law
conceivable without state?

Humans are Subjects and Objects of the State

A state is always a community of men and women. This human community will
first have to be subject of our analyses. Why and how did it come into being? How
can it be explained and justified? What relationship does it have to the single indi-
vidual? What are its competences and its responsabilities? How can ist power be
limited? This questions are in tight connection to the issue of human rights. Why
and how did the idea of human rights develop? This question leads us to the issue
of the rule of law. Its historical development but also the development of the con-
tinental European idea of the state of law (Rechtsstaat) is subject of the fourth
chapter.

State and Mafia?

Immediatly following out from the former catalogue of issues the following ques-
tion has to be asked: What is the essence the proper nature of the state? What
conditions need to be fulfilled in order to mark a community of human beings as a
state which consequently can claim to be sovereign and to exert sovereign rights?
Would Palestine already now be a state and what would be needed to make it a
state? What distinguishes as state-people from a ethnic people or an autochtho-
nous minority, from the aborigines or from nomads such a the Bedouins the Tu-
areg of the Sinti and Roma? Do these minorities have a right to resistance when
they ar systematically suppressed by state terror? Which difference exists to reli-
gious communities or to international organisations? What are the pre-conditions
and contents of state sovereignty? Can sovereignty be divided? Can political rights
be divided and shared by different political communities? What does make the dif-
ference between the State and the mafia, terrorist organisation or a football club?
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Governmental Systems and State Organisation

As soon as we know more on the nature of the state we can deal with its organisa-
tion and in particular with the governmental system. How democratic state power
built up from its humans should be designed? How can democracy as majority
rule be legitimized? How are modern states organised? How can the different state
organisations be distinguished from each other? What types of state organisations
do exist? According to what criteria’s state organisations should be compared?
Does the organisation of the state and the division of state power serve the leigit-
macy, the efficiency or the strengthening of state power in general or has the state
organisation the mere goal to limit the power of the majority? The seventh chapter
deals a part from the traditional states of western tradition also with the organisa-
tion of the state in transition. Apparantly those states had after the fall of commu-
nism to design a new state almost out of nothing. Thus in no other state one can
make so clear the tight connection between state organisation and the legitimacy
of the state.

The Challenge of Multiculturality

Created by tradition and history or produced by modern migration multiculturality
is the most difficult and most threatening challenge to the state of today. In this
sense the eighth chapter deals with the issue of federalism as one of the very few
tools and state-concepts which did find an answer to the challenge of the multicul-
tural diversity. As a case study for structural solutions the second part of this chap-
ter deals with the federal design of Switzerland.

Symptoms and Causes of State Pathology

Human beings did build up states and the states have to serve the human beings.
Structure and behaviour of the state community are designed by humans with their
good or bad qualities, with their good or bad behaviour and with their needs inter-
ests. Each scientific analyses of state phenomena will thus have to depart from the
specific nature of the human being. As the science of medicine or of psychology
have to deal with the healthy and ill human being also the theory of state has to
deal with the “healthy” and “ill” state including the symptoms but also the causes
of illnesses. Such normative approach is indispensable a part from the careful em-
pirical research.

Law and Might

The tense relationship between Might and Law is well known. Since the origin of
history it has marked controversies on the state. Logically it follows that also this
theory of state will extensively deal with these counterbalancing forces. Political
ethics, ideas of justice, reason and the capacity for knowledge of the human being
will also be analysed as the power, its origin and its goals as well as the misuse
and its limitation.
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Historical Nature of States

All states are historically developed constructs. Their organisation and structure
and only be understood out of their historical development. The observation of a
specific historical moment does not satisfy for the explanation and understanding
of state and statehood. Each theory, each idea, each institution and each govern-
mental system has its proper history. We shall try to include this historical dimen-
sion and take it into account as far a possible. However not only history but also
the specific character and soul of a people, its religion and geographic condition,
economy and the development of the society did mark the different states. Those
interactions will also be taken into account.

In the end questions can never be answered finally. They can only be replaced
by new questions. Also, this theory of state will not exhaustive answers to those
questions but rather point to new issues.






Chapter 2 From the Tribe to the State in a
Globalised Environment

A. The Origin of the State Community

. The Need of Human Beings to Build up Communities

Legitimatcy with regard to the Common People

Who would ask somebody in the street, why he/she pays taxes to the state, he/she
may probably get the following answer:” Because we have to pay them” — “Be-
cause everybody has to pay taxes” — Because, if we don’t pay, the state will force
us to pay”. If we are not satisfied with these arguments and ask for better explana-
tion such as, where from does the state take the right to require tax contribution
from its citizens, the answer may well be: The Government, the Parliament or the
People die entitle the state, which in any case needs money and it has to get this
money from somewhere. If we are still not satisfied and ask why then the Gov-
ernment, the Parliament or the majority of the 51% of the voters would have the
right against the minority of the 49% to collect taxes also from those who did not
agree with the decision of the majority our interlocutors might feel stumped for
answer. Or he/she will answer this has always been the case or the constitution
does entitle the parliament or the majority of the voters to make such decisions
which can be compelled even against the minority which opposes such decisions.

One may ask why those answers of the common people are at all relevant in
this context. When depart from the fact that the modern state would always need a
democratic legitimacy and that each state and legal order needs to have at least
some acceptance by the population then of course the opinion of each citizen be-
comes relevant as the state legal order derives its legitimacy finally from its peo-
ple. Essential however is that the given explanations would be convincing. Such
convincing arguments however can only be found it one questions which justifica-
tion would entitle state agencies to provide for compulsory measures one gets
aware of the general significance and importance such arguments may have.
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Legality — Legitimacy

Butt he opinion the Government has had always this right is certainly not pre-
cise because “the Government” has not always existed. Once upon a time it has
been established. May be after a revolution, a war or an annexation with the sup-
port of foreign power or by a some how more or less legitimate decision of the
people. If one further goes back to all those different governmental reforms up to
the origin of the making of the state and if one inquires the original decision which
may have a revolutionary origin, because it could formally and legally not any
more be derived out of a constitutional right or an international legal provision.
Such revolutionary transformation may have been legitimate because they were
supported by the great bulk of the people. However they are not legal because nei-
ther the procedure nor the content could be deduced by the former positive law.

The Big Bang: The Constituent Power (pouvoir constituant)

In principle one did describe the Organ or institution which gave the state by a
revolutionary act a totally nes constitution which could not any more be derived
out of the previous constitution the constituent power or according to the relevant
French doctrine the “pouvoir constituent”. Many consider this constituent power
to be the big bang of the state sovereignty from which all later state decisions can
be deduced.

Legitimacy of the BigBang
Where however can the constituent power derive its might to provide for the state
and the people a new constitution? When THOMAS JEFFERSON in June/July 1776
drafted for the congress of the fathers of the United States the declaration of inde-
pendence he certainly was aware of the fact that the dissolution form the British
Colonial state and the foundation of a new state could not only be justified with
the argument that the United Kingdom exploits and terrorises the American peo-
ple. He needed in addition to prove that the people of the new states have an
original right to give it self a proper Government and even a proper independent
state and constitution. Hereby he thought of course only to the peoples immi-
grated into the states having their proper relationship to the Kingdom and Colony
he did not think of the native Americans. Those were excluded from his thoughts.

With what justification however can the first establishment of a Government or
the decision on the procedure of a first constitutional decision making be sup-
ported? Where did e.g. the founding Fathers of the American Confederation get
the title to legitimize the member states of the confederation to give themselves
new proper constitutions? Why was the diet of the Swiss Confederation in the year
1848 entitled to disregard the treaty of the confederation and to propose to the
people and the cantons a new constitution drafted by the diet? Where can the ma-
jority of the French population of Quebec justify its demand to found unilaterally
a new sovereign state even against the majority of the Canadian people or the ma-
jority of the native Canadians?

How can the uniqueness of the constitution making in South Africa be justi-
fied? There the illegitimate but legal Apartheid Parliament has formally initiated
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the procedure for a new constitution. It followed with this decision a committee
which has been composed by the politically representative elite (without direct
democratic legitimacy). This committee proposed a double procedure: First should
a new constitution pro futuro be enacted. Based on this constitution a new consti-
tution making assembly should be elected which would be entitled to establish a
new constitution. In addition it mandated a constitutional court to guarantee that
the main principles of the constitution pro futuro could not be violated.

Where from can the constitution givers deduce their legitimacy for the drafting
of a new constitution? This fundamental questions may be answered quite differ-
ently: Some may claim that the legitimacy is given because the supporters of the
new government are stronger than their adversaries. They would have had the de
facto power and based on this power the new government had the title to enact
new laws. In other words: Does finally the de facto power legitimize the law? —
Others in turn may be of the opinion that the people would have this right based
on the natural law of self-determination which entitles all peoples to give itself a
new constitution and thus a new governmental system which may have been ap-
proved by the great bulk of the people. The majority always has the right to im-
pose the minority its will. This would be a consequence of the democratic princi-
ple. — Others however would object that also the majority would have to comply
with elementary legal principles and with the rule of law and thus would not have
any title to infringe into inalienable rights of the minorities. The first revolutionary
state act accordingly can not be described as the Big Bang cause and origin of all
later law to be deduced from. As the constituent power should be bound to these
fundamental legal principles because all revolutionary movements would — as
THOMAS JEFFERSON — proposed derive their legitimacy out of the injustice they
did suffer from and it is this injustice which does legitimize them to establish and
enact a new constitution, which however would have to respect inalienable rights
of every human being. Thus when revolutions derive their legitimacy out from su-
perior legal principles they should not violate those principles.

Legitimacy Superior to the Law

Within the monarchies of the middle ages the answer however would have been
different: The monarchs would claim that he/she has deduced his title to rule the
peoples from the Grace of God. As the monarch according to this understanding of
the pre-modern state is superior to the law he/she can change and alter any time
the law and the constitution without any revolutionary ace. A similar argument for
the legitimacy of total powers can also be found in states in which either one
party, one nationalistic ideology or one religion declares itself to be the sovereign
might superior to the law and the constitution.

Legitimacy of the State Unity

Some of the peoples derive their legitimacy to build a unit of the people or of the
state from the fact that they re the chosen people and unit by God and thus have
the title to build their proper state. The Jewish people considers itself to be chosen
as well as the Singhalese in Sri Lanka or the Japanese which are hold together by
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the person of the Teno the son of God. A small minority of the questioned people
may even deny any right of existence to the state at all. They may argue according
to the following principles: As state power as such is negative and bad and as the
democratic majority in now case can require to be entitled to enforce decisions on
the minority and as in the free market system the “invisible hand” any way looks
for justice the state needs to be abolished or at least reduced to the absolute mini-
mum. Mankind has to be liberated as much as possible from the authoritarian rule
of the state.

We can see: State authority can be justified by theology (from the grace of
God), by anthropological-philosophical arguments (men have inalienable rights),
by legal philosophy (humans should not be ruled by humans but by the law in the
sense of the rule of law), by sociology (power makes law) and by anthropology
(human beings are by their nature political creatures). Those who explore the dif-
ferent theories which consider the state to be something necessary and indispensa-
ble and who deduce its title to authority from this point of view have always to re-
fer somehow to the reality or at least to the fictive image of the history of
mankind. The evidence that state authority is necessary and indispensable is to be
found in the history of mankind because in all societies there have been develop-
ments in which supra family political communities have been created which were
entitled to rule the human beings part of these supra-family political communities.
The history of mankind itself thus is the prove that human beings by their nature
need to be hold together by states as political communities holding together sev-
eral natural communities such as families.

Does history create legitimacy?

In some theories on state authority fiction and historical facts can only be distin-
guished and separated with greatest difficulties. Some scholars representing the so
called contract theories such as THOMAS HOBBES and ROUSSEAU pretend not at all
that human beings did conclude in reality a contract and would have transferred a
monarch with some titles to rule the society. They still pretend that the social con-
tract is rather a fiction somehow a legal pre-condition or as HANS KELSEN puts it a
so called basic norm (Grundnorm) from which additional titles for state authority
can be deduced. This fictive assumed free contractual agreement for the building
of a polity and for the transfer of titles to rule thus is the justification that is the le-
gitimacy of state authority. Other scholars representing the contract theory on the
other hand such as JOHN LOCKE are or the opinion that in human beings ancient
times did in fact conclude a first contract in order to set up a polity. In the second
contract they transferred limited authority to the rulers. As one can see historical
facts and fiction can only be separated from each other with difficulties. Those
who consider the state to come out of the nature of human beings and thus are an
immanent institution linked to the nature of men and women will try to prove that
this political institution has historically always bee in fact a historical construct.
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Myth as History

Almost all culture had derived from old legends or other customs a somehow
more or less clear idea of the merging of a state polity. Comparing those legends
and customs with regard to the different cultures and continents one can detect
amazing similarities. Thus instead of going back according to the normal path to
the ancient Greek history or the ancient times of the German tribes we shall first
look into the Chinese state theory in order to demonstrate that the basic questions
with regard to the state development have been asked in earlier times also in other
cultures in a most similar way and they have been answered amazingly similar.

The Original Society in the Chinese Tradition

With regard to the development of the human society one can however distinguish
two opposite theories. Some are of the opinion that in ancient times the chaos and
the conflict of all against all has threatened the survival of mankind (HOBBES;
SHANG KUN SHU, cp. GEN WU, p. 49). Other pretend that in old times peace and
harmony were predominant (ROUSSEAU, LOCKE, LAO TSE, MARSILIUS V. PADUA,
KARL MARX) a condition to which all human beings should be able to come back
(MARX, LAO TSE).

Die einen sind der Meinung, der Urzustand sei das Chaos, der Konflikt aller gegen
alle gewesen (HOBBES; SHANG KUN SHU, vgl. GEN WU, S. 49), die anderen be-
haupten, in der Urzeit habe Frieden und Harmonie geherrscht (ROUSSEAU, LOCKE,
LAO TZE, MARSILIUS FROM PADUA, KARL MARX, ein Zustand zu dem die Men-
schen wieder zuriickfinden miissten (MARX, LAO TZE).

HAN FEI

The Chinese philosopher HAN FEI, who has often been called the MACHIAVELLI of
the old Chinese philosophy gives us the following description of the status of the
ancient society: “In the ancient times men did not need to cultivate the fields.
They had enough fruits and seed to eat. The women did not need to weave, then
there were enough furs from the animals in order to clothe. Nobody cared to get
the food, because the number of people was small. On the other side there was
abundantly food available. There was no conflict among the peoples. The meas-
ures, punishments and rewards were known. All over reigned peace and order.
(GENG WU, p. 50) The original state of society was thus a peaceful anarchy. How
could out of such anarchy develop a political state authority? According to many
old legends of the old civilized nations of Greece Babylonia but also of China one
can assume that human beings started to feel insecure and threatened from their
environment. Finally a “falented” cam and showed how they could protect against
wild animals. “Than however a great and holy man appeared and plaited branches
of trees to a nest in which he escaped many dangers. But the people was happy so
of him that it made him a king. (HAN FEI, Chap. 49 (Wu Tu), quoted from : W.
EICHHORN, Kulturgeschichte Chinas, Stuttgart 1964, S. 11). The bases of authority
according to HAN FEI is thus teh talent, the capacity and the quality of the ruler.
Based on the charisma the good ruler derives its title to rule the state community.
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KUAN TZE

An opposite opinion can be found in the Chinese legalist writing of KUAN TZE.
According to this author the original state of society is war: “ Then the wise men
appeared and enacted supported by the masses of the pople orders in command-
ments in order to prevent brutal battles. Thus the violent had to hide. The wise did
commit for the advantages of the people. He taught the people the virtues and he
was accepted as ruler by the people. Virtue and ethic norms have been made by
the wise. Because virtue and customs were connected to the reason the people did
follow them voluntarily. Right and wrong have been decided by him. Punishment
and reward were imposed. Supervisors and subordinates have been given different
positions by him. Accordingly the people’s were structured and ordered. Thus the
state was founded.” (KUAN TZE, Kap. II, Abs. 37, zit. aus: GENG WU, S. 52)

The State: The Bulwark against External Dangers

According to the opinion of the old school of the Chinese legalistic school the
state that is here the concrete power of the king did develop only gradually. As
long as each could life and feed for him or her self a state polity was not neces-
sary. The protection against external dangers which e.g. by war or by wild animals
of natural catastrophes threatened forced the human beings to provide common
measures. The people transferred the power to the most intelligent, strongest, most
capable and elected him or her to the King. Authority emerged out of the need of
the society threatened in its proper existence. Monarchy was not a divine institu-
tion. The monarch has been empowered by the people. However the humans be-
lieved that the king would be superior based on his supernatural forces. Because of
his capacity one considered that was also legitimate to guide the people. — Proba-
bly the authority of the ruler became also later a patriarchal gesture. “Nobody who
is not living on this earth is not a subject of our King” (saying at the time of the
Chou Dynasty (GENG WU, S. 53).

Difference with regard to the European Constitutionalism

Remarkable is in both cases the apparently already the old Chinese theory of state
has departed very early from a fictive or actual speculated state of society within
ancient times. As the enlightement theory in Europe it tried to deduce some impor-
tant conclusions even relevant for the modern theory of state. Most interesting is
to note that obviously also the Chinese theory of state as the much later born
European theory of state departed from to opposing speculated states of society in
ancient times: the period of paradise or the war of all against all. The conclusions,
which HAN FEI and other philosophers draw from this speculated state of society
however differ considerably from the conclusions the state philosophers of the
European constitutionalism did draw from this historical fiction or fact. History
was used for the Chinese philosophers to prove that the good, wise an capable
ruler is needed. The philosopher of the enlightement theory used the fictive an-
cient state of society in order to deduce from it the secularization of state author-
ity. Based on these arguments they answered the question whether authority of the
state unlimited or has to be limited. However they did not touch the issue who
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should be the ruler. The answer of this question has been left to the Marxist the-
ory. The secularization of state authority has not been an issue for the Chinese
state theory. In China the ruler never ruled by the grace of God. Authority was
based on the philosophy but not on the legitimacy of religion. Heaven was the
only “authority” to from which state power did drive if ever needed.

The Need of an Order Superior to the Family

The need to a superior and capable King for the protection of the tribe has appar-
ently also been one of the main reasons for the building up first communities with
centralised political power. Also the great Arabic thinker IBN KHALDUN (1332-
1406) saw in it the origin of state building. “When men did achieve a certain or-
ganisation of their society.... they need somebody who hold them back, mutes
their eager for the fray and protects the ones from the others. Because the eager for
the fray and injustice are born to humans by nature (IBN KHALDUN, S. 47). Deci-
sive for IBN KHALDUN (p. 47), were however not the external threats but the soci-
ety which by the inner situation of war would dissolute into anarchy. In order to
prevent such evolution he wanted the members of the society to build supra-family
political state structures. Similar to the later HOBBES also IBN KHALDUN consid-
ered the human being as aggressive creature seeking conflict and battle. Therefore
it needs a strong leadership which can hold society together by order.

Undoubtedly, the state institution did develop differently within the different
archaic societies (E. A. HOEBBEL, p. 289.). Nevertheless one can detect some
common tendences with regard to the early development of these institutions:
State-like constructs which are determined by special institutions independent
from their persons with centralized power, proper jurisdiction and some general
applicable norms are only developing in more complex and developed societies
marked by a society with division of labour. On the level a society composed of
hunters and pickers which are determined by strong economic and social auton-
omy of the families such institutions are not needed. Only the development to-
wards the extended family, the kinship group and the tribe a new need for superior
and long lasting leadership is growing. On the previous level the problems of liv-
ing together mainly within the family are determined either by the father in the pa-
triarchy or the mother in matriarchy (the people of the Touareg). Some problems
between families are often solved by the council of the oldest. Supra-family struc-
tures become only necessary when the contacts between families get more tight
and more often mainly due to the developing division of labour. (cp. M. V.
PADUA, first part chapter III).

Shelter from External Threats

Supra-family institutions develop mainly in cases when the society based on the
economic development has achieved a certain level of division of labour, when the
society seeks shelter against external threats and when with regard to the internal
order the traditional customary law cannot any more be enforced and implemented
in order to guaranty the internal security and order. An additional condition
namely mentioned by IBN KHALDUN is the strong feeling of togetherness of the
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group. As long as namely the elementary preparedness for solidarity is lacking in-
stitutions based on a political bases can not be built up at all.

Centralised institution seem in the beginning almost always have some democ-
ratic or at least some oligarchic forms of self-determination. Those capable and
legitimate to represent the tribe or the group elect democratically the new ruler
whom they promises to follow. Very often the ruler — namely in African tribes — is
surrounded by some council of the oldest (oligarchic), which does advise him and
namely may also limit the misuse of power. (R. SCHOTT, Das Recht gegen das Ge-
setz in: Recht und Gesellschaft, Festschrift Schelsky, Berlin 1978, S. 605 ff.)

Master of the Tribe

The group expects the master of the tribe, king or prince to lead the tribe within
the common interest of the entire tribe that is of the total community. He/she
should govern just and take care that the togetherness of the community is sus-
tained and strengthened. He/she decides however alone what is in the interest of
the tribe which decisions are just and what he/she can do in order to contribute to
the welfare of the tribe. Those who can prove to have excellence and thus are ca-
pable, hard working, wise and strong may be elected. If the leader however
achieves to build up an army for campaigns, conquests and captures which is to-
tally obedient he can misuse this force in order to strengthen its internal power and
to suppress the subjects of the group.

Feudalims

With such powerful army the conditions are provided for a feudalistic patriarchy.
The feudal master tries to support his authority by supra-natural law e.g. by pre-
tending that he/she has been given the power by God and he/she exercises the
power by the grace of God. With such new religious legitimacy he she tries to be-
come untouchable that is to be considered as master beyond the law which he/she
can change at whim every time with regard to his/her subjects. In addition he/she
tries to extend its privileges to the family — by introducing the right to hereditary
succession — and to his/her court. The maintenance of the army is guaranteed by
taxes. He/she distributes estates to his favourites which control under his/her order
the people. They help collecting the taxes and exploiting the farmers. The bigger
mismanagement the quicker he/she will be removed from power with all favour-
ites and the entire court by other tribes or groups.

Zoon Politikon

Supporting the creation of state institution is also an other factor part of human na-
ture: Whoever reads the history of old nations recognizes the profound truth of the
sentence of ARISTOTELES (384-322 before Christ) that the human being by it na-
ture is as Xoon IloAitikon that is a creature which is made for a political commu-
nity which has supra-family structures. According to ARISTOTELES human beings
can not exist as a single isolated creature. He/she is only existing as child, father
mother slave etc. and thus part or given social structure. As individual alone
he/she can not survive. Every human being exists only as part of a community
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within which he/she has certain tasks to fulfil. (ARISTOTELES, I. book, 1253 a and
II1. book). Also IBN KHALDUN and the old Chinese theory of state point at the
necessary need of the human beings created for social life within a community.
Human beings are threatened by the dangers of the nature. They cannot feed them-
selves when they get old namely they cannot hunt or collect plants. Neither can
they produce instruments and improve their capacities for such activity. Human
beings are dependent from a community structured by division of labour. His/her
sexual drive leads to the creation of communities with human beings of the other
sex which need to be outside of the close family or even tribe because of the taboo
of incest. Also commerce and handcraft develop supra-family contacts and con-
nections. Moreover the need for security from hostile tribes and from threats of
nature as well as common games contribute to the development of some first
communities holding several families together.

Worship to the Ancestors

In almost all archaic societies the worship to the ancestors contributes decisively
to the creation of new institutions for political authority. Namely within old China
but also old Rome and African tribes the worship to the ancestors determines the
positions of a family within the inner hierarchy. The authority to enforce custom-
ary law is strongly anchored in the ritual of the worship to the ancestors. Who
does not comply to the laws of the tribe and the kin-group will be punished by the
ancestors. Witchcraft, sorcery and religion have their roots within the worship of
ancestors. Common to all these phenomena is that they serve the ruler to extend
the once accepted authority and to secure the power against inner trumois.

Il The State of the Modern Civil Society— a Supra-Family State?

The Political Community

The moderne rational state is — contrary to the family established by nature — an
artificial polity created by the political will which as only social entity is entitled
to legitimacy of unlimited authority including the monopoly of force. Contrary to
the family which is a natural community the ideology of authority of the modern
state is not based on the nature and the social tradition of a pre-determined com-
munity but on rational reflection and choice.

This view of the polity within the light of the modern rationalism and individu-
alism should not deceive that the modern rational polity has only developed with
hesitation lately and slowly. It was caused by the gradual and moving transition
from the extended family to the construction of new supra-family polities com-
posed of individual citizens e.g. as political members of the French nation in the
sense of ROUSSEAUS or SIEYES.
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From the Kin-Group to the Small Family

While the function of the family as economic, production and existential unit has
changed during history, the state has been assigned with the development to the
welfare-state many new tasks which originally have been within the responsibility
of the family. The self-sufficient extended family was not only an emotional but
mainly also an economical unit with common production of goods. It was to a
large extent self-sufficient. This comprehensive function of the big family which
was responsible to care for the existence, survival and the welfare of its members
has been radically reduced during history mainly because of the growing social in-
terdependency of the society in the area of modern technology and information
technique.

Today the small family is only a mere emotional and only partially a commu-
nity for common education. The original task to the production and economic unit
has been taken over by the state and its social agencies. The economic activity of
the members of the family takes mainly place out of the family. Social care, health
and education of the children is taken over by the state or the municipality as
agent of the state.

The Association of Citizens (,,Citoyens*)

The political association of citizens has originally been composed by the autono-
mous house-fathers. Autonomy was considered to by mainly the right to use prop-
erty. Property rights were seen as the general right which included all other liber-
ties and the right to human dignity which should be granted to every human being
notwithstanding his fortune or position within the society. The modern industrial
society has made the individual independent. The state has extended its perception
of the citizens originally only limited to house-fathers to all national members liv-
ing within the respective territory. The single individual has replaced the house-
father originally representing the collectivity of the family. Thus the individual has
become the opposite pole to the state polity. The civil society of the free individu-
als which does not recognize collective rights has replaced the structured feudal
hierarchy of the middle ages. The original unity and self-sufficiency of the family
has been replaced by the state and its society.

Community of Competitors and Community of Taxpayers

Logically goods are not any more distributed according to the function and posi-
tion of the families. The just distribution of goods is guaranteed either by the free
market and the competition or by the system of the state taxes. The free market
should guarantee a just distribution of goods. This aim however can only be
achieved by the assumption that the invisible hand guarantees through the free
market system welfare and the distribution of goods according to the performance
of the producers. The state is still asked guarantee equal opportunities, to prevent
monopolies and take care that the free market does not degenerate into anarchy.
The state has to care for law and order in order to provide the environment for the
free market to develop and to be protected against criminality and misuse of pow-
ers. The democratically legitimate welfare however should be guaranteed by the
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just distribution of those goods which are withdrawn from the free market such as
e.g. education, health protection traffic etc. It is up to the taxing system to guaran-
tee this democratic distribution.

The Modern Citizen is Integrated within a Complex Network

The modern human being is tied emotionally to the family (understood in the larg-
est sense as place of emotional security). Otherwise he/she is consumer, tenant,
employee, member of a social security and citizen. With regard to the state he/she
participates as taxpayer, voter and contributor to the social security but also as pu-
pil, student, pensioner and in some instances as soldier or as taxpayer for the de-
fence. Moreover as consumer, tenant, employee, participant within traffic and
member of the social security he/she is also integrated within the society as user of
energy and environment.

Interdependency of the Society

The need of human beings for more social integration and mobility as zoon
politikon has increased the gradually stronger interdependency of the society. This
interdependency of the society requires a rational political administration which is
either steered by the democratic majority with acceptable and legitimate criteria’s
of justice or it is guaranteed by the cost/benefit driven free competitor-society,
which is determined not by chaos but by the invisible hand of the free market.

Ratio and Emotions

Reality shows however that emotional ties and needs of human beings can not be
reduced only to the family. Human beings can not be divided into three totally
separated dimensions: the rational citizen of the state, the cost-benefit driven con-
sumer of the society of the competitors and the emotional member of the family.
The complex nature of the human being seeks beyond its family emotional some
times even total loyalty. The need of human beings to absolute and not any more
questionable values which can only be defended by communities which dispose of
the monopoly to use force leads to emotional fundamentalist nationalistic and
chauvinistic communist of sects and other ideologically tied societies which tend
to instrumentalize the rational state for their proper purposes or to fight against the
state which refuses their goals and aims.

Is the state indeed a not only rational but also partially natural community
which is tied together by birth, tradition, believe etc. or does it have to become in-
dependent from all naturally grown societies and turn into a mere political and ra-
tional community with an universal claim (e.g. France) of a community which can
be chosen by each individual based on his/her reflection and choice?

Total Loyalty

Ethnic communities require by their members total loyalty. They claim to enjoy a
natural right for proper state hood and refuse at the same time the existing superior
state legitimacy and obedience. This superior state on the other hand serves its ma-
jority ethnicity which may legitimize integration and homogenisation of the terri-
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tory up to the total suppression of minorities with state terror, violation of human
rights racism nationalistic discrimination as well as inhuman expulsion. On such
measures ethnic states build up their authority by the emotions of the majority. On
the other hand minorities refuse any loyalty and participation for state decisions
with the same emotional totalitarian refusal of their members as they are refused
by the majority nation.

These new supra-family artificially constructed communities which require to-
tal loyalty represent a totalitarian and authoritarian state hold together by the cha-
risma of the majority when they represent the majority of the nation. When they
are in the minority they fight for their proper state within the state. In both cases
the rational legitimacy which would belong to the constitutional state is replaced
by the charismatic emotional ties which require total identity and loyalty with re-
gard to the religious, language or cultural community.

The original family requires from its member total loyalty. “Dissidents” have
been locked out or even eradicated. Family feuds penal liability of the family and
total dependence of the family are known forms of such totality which have bro-
ken into the state and its regulations with regard to family, hereditary law, guardi-
anship and social security. Can it now as rational community beyond the family
community require the same totality of its citizens entrusted to it with their entire
fate.

Multiculturality

One has finally to put the question whether the state can remain in fact only a
community built up and holding people together only by rationality. Multicultural
states try to cope with this challenge with the idea of the melting pot to which the
United States are committed or the diversity of the federalist corporatist democ-
racy of Switzerland or the kemalist ideology of Ataturk which did set up a repub-
lican Turkey which did based on the rationality of its origin make out of the ra-
tionality an strongly emotionalised myth in order to hold the multicultural society
together.

Legitimacy over Human Beings and over Territories

Who belongs to the society of the citizens? Dos the human individual really be-
come part of the polity by reflection and choice? Did not many communities re-
place rationality with myths symbols religious believes or charismatic tradition?
The external geographic and territorial conditions of the social contract of many
Western European states have been shaped by violent conflicts, wars, coup d’état
and revolutions as well as by totalitarian rulers or monarchs. Some western de-
mocracies of Europe did with their revolutions accept based on peoples sover-
eignty the original borders of their monarchies. Oversee the colonial masters how-
ever committed to their missionary ideas of a culturally, intellectually and
religiously superiority did change and extend the territories according to their
needs and interests at whim without questioning the legitimacy of their claim to
power with regard to the population living in these territories.
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Peoples without a Territory

Finally definitely unsolved are the traditional state rules for community of peoples
which do not can not and will not dispose of a determined territory such as the
Sinti and Roma, the Tuareg or the Bedouins. They have now possibility to inte-
grate into the modern jacobinist social and state order. On the other hand there are
peoples such as the Aborigines in Australia not at all influenced by the legal cul-
ture of the roman law which determines that human beings can dominate and own
territories and estates. According to their understanding not humans own territo-
ries but territories own humans. The peoples are property of the soil they are
rooted to. Their territory is part of the human existence. Is it “violated” for in-
stance for the exploitation of oil or other mineral resources the people feels ag-
gressed with regard to its proper existence.

States are not Islands of Sovereignty

Indeed the state can only be a community made by reflection and choice when it
disposes of a limited claim to power and authority. Exclusively the concept of a
sovereignty limited by the inalienable rights can become the legitimacy bases for
the rational state. This means in other words that the claim to sovereignty for the
implementation and enforcement of any kind of ethnic interests can neither be
demanded by the majority nation nor by the minority nation. States are just no im-
permeable sovereignty islands as families are no isolated units of the society.
States are part of the community of states which in their totality are responsible to
the survival of mankind. They bear the responsibility for the environment and are
accountable to the next generation. States can within this world society only exert
a limited mandate linked with the obligation to care for their territory and for the
wellbeing of all humans living within their territory as citizens, gests, foreign em-
ployees, asylum seekers or refugees.

A new Concept of the State with Limited Sovereignty

As long as states are able to claim total legitimacy and monopoly to use violence
for enforcement in order to defend their interests all communities which feel
threatened by their minorities or communities which claim to have statehood in
order to pursue their interests will be prepared to perceive ruthless their emotional
interests and connections. Only a state concept with a limited understanding of
sovereignty which limits also tightly the monopoly to use force will finally avoid
that ethnicities on the majority or minority side will seek their only salvation
within their proper statehood.

1l. Conclusion

Dilemma of the State of Modernity

The state thus has developed as a rational association of men and women superior
to the individual family. History proves however that neither the family can be
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understood only as a community hold together by emotions neither can the state
be reduced only to reason as fundament for supra-family political relations. More-
over the social reality reveals that the family is far not the only human community
which is hold together by emotions. Religious communities, language groups and
cultural associations can not be understood as only community founded by reason.
And also the state is in the least cases a community build up only by reason. This
complexity of today’s reality has not be taken fully into account by the modern
theory of state. For this reason we all are today confronted with the unrealistic
idea according to which one has to reduce the state to the pure reason and that the
political and in particular the sovereignty has to be centralized within the monop-
oly of the state to use force. At the same time one would have to deny to all other
groups and communities such as language or religious communities but also to
federal units the political and rational. The state is not the only political entity
which is composed of a mass of individuals with equal rights and with regard to
the constitution equally thinking persons.

Request for a new Understanding of the State

For this reason the state needs to grant also to other communities political rights. It
has to accept that it does not dispose as only community of the monopoly of the
political to be deduced from sovereignty. In other words the state of post-
modernity will have to renounce to the monopoly of the sovereignty as the quality
which is only centralised within the state. It has to find the path which would al-
low also other communities hold together by reason and emotion to fulfil political
tasks in areas of culture, education and information or even in fields such as
health, security and social affairs.

This however presupposes a new and different understanding of the state. Sov-
ereignty cannot any more be considered as an absolute and indivisible quality.
Sovereignty is rather to be understood as a limited but also divisible quantity. The
state does accordingly not any more dispose unlimited of the lives of its subjects.
It is embedded within a globalised whole confronted with multiple loyalty of its
citizens. Within this position it has determined tasks and functions with regard to
security, police order infrastructure and social services. It can exert this functions
on its own but it can also delegate some of them partially to national or interna-
tional communities.

B. The Different Stages of Development of the Stathood
Community

l. Introduction

We have seen that the state is an artificial community built up by human reflection
and choice. With regard to this context we have to clarify three questions which
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are decisive for the understanding of the state and which should be explored in the
following sections.

— Why have human beings been able contrary to animals to create and live
within artificial communities?

— Which were the reasons and motives fort he human beings to create beyond
their family ties new determined supra-family communities in order to
separate from other communities?

— Which were the reasons that human beings werde prepared to join such
communities and thus to renounce to some of their proper independence
and individuality which even included their obligation to sacrifice their
lives — as highest good one can have?

These three questions will be discussed in the following sections and analysed
according to the actual different theories.

Il Capability of Human Beings to Speak as the Pre-Condition for
State-Building

Robinson Crusoe

Wes hall in the following sections of this theory of state repeatadly refer to
DANIEL DEFOES (1659-1731) an his story of Robinson Crusoe and Friday. This
story has been written in the elightment period. It impresses because it shows the
naturalness the European Colonial powers considered all members of their culture
and of the Christian religion as superman. The example of Robinson on its lone-
some island makes very clear how people at that time of the enlightement had to
feel within a — admitted artificial — primitive society and how they were dependent
on abstract rules in order to regulate the common live for the mutual survival.

When Robinson found shelter on this lonesome island one could of course not
call this a state. He was totally lost and alone. The contact to the natives came only
much later. With the animals which he domesticated he could not build a state.
Any state requires a community of reasonable beings which depend on each other
and feel to belong to a community. Such feelings, judgements and assessments
which are the bases of an artificial society are only possible when the living beings
involved in the community can communicate with abstract norms such as e.g. “we
need mutually to survive in common” You have to obey me”, “I can order you”,
“You have to inform me” etc. Such abstract notions however can only be transmit-
ted by language. Language thus is the indispensable condition for the creation of
artificial communities.

Human Capacity for Language and Communication

Without language a state that is a community supra family which is committed to
common values is not thinkable. Who can communicate with other people by lan-
guage and can inform them in a understandable way on abstract norms can also
discuss on common values such as the value of national unity, the value of liberty
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and democracy and thus seek to find common values un order to bring different
peoples by common values together. Only with language the fundament of a polity
which is based on solidarity of the member can be established and communicated.
With language conflicts among different persons can be rationally solved and de-
cided. Only language enables the communication of abstract rules such as they are
found in constitutions and laws.

Values Formulated by Language

But also original ideas on values and prohibitions such as e.g. the prohibition of
incest are only thinkable when somebody can understand notions such as mother
daughter, husband, wife, sister, brother, uncle aunt etc. and in addition has the ca-
pacity to apply such abstract notions to a concrete situation. Worship of ancestors
such which was e.g. important for the development of the Chinese social structure
of the obligations, which the husband, his wife and her relatives might have to as-
sume after the marriage are only thinkable it peoples are capable to communicate
their thoughts by language and are able to apply abstract norms to concrete cases.
In addition they must be able to make their proper judgement and have the possi-
bility to make decisions based on their judgments.

Only the Homo Sapiens can Establish a Polity

Only by language common interest can be developed within a society and only by
language the members of the society can be induced to submit to the overall inter-
ests of the community. “This is namely contrary to other live beings special for the
human being that he/she is only able to assess the good and the bad, the just and
the unjust etc.” (ARISTOTELES, 1. Buch, 1253 a) And the tool available to do this is
the language.

Animals can not build a “State”. As a image for explanation one uses often the
expression state of termites. But this construct is not at all a state or a polity cre-
ated by reflection and choice with common institution competent to enact, to act
and to implement common decisions. Termites are programmed for the commu-
nity. They cannot alter the construct of their community nor can they decide on its
territory or even leave the community based on their proper decision.

Thus, the state is an order established by human beings and addressing human
beings. It requires the capacity to communicate and to decide.

Plurality of Human Beings who are able to Communicate

Robinson thus could not create on the Island a state community neither with the
animals nor with the natives because he did not know of their existence. His isola-
tion made any attempt to build a state impossible.

This situation changed from the moment as Friday appeared on the island. Both
human beings needed to develop and to agree on certain basic rules in order to live
together. On the bases of a partnership on equal footing or with a hierarchy among
the two they could hope to overcome and survive.
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lll. The Society with Division of Labour as Condition for he
Building of a State Community

Need for Protection

That human beings however can come together in order to establish a supra family
community they need not only to be capable but also motivated to accept and to
obey the rules of this new community. For this they are only prepared when they
are convinced of the fact that single individuals or families can not survive with-
out a artificially supra family polity. Thus, they must have a born existential need
to create a new supra family political community. As we have already seen, hu-
man beings are according to the conviction of many philosophers of old China but
also of the European enlightement according to their nature dependent on the state
having the power to implement order, because the need for the protection against
external and internal dangers an authority able to guarantee order and security for
them selves as well as for their families. This protection however will only be
necessary when human beings are settled and live together within a closer terri-
tory.

If one needs to know why human beings need the state as power for order it is
just as important to explore why human beings gradually join to always bigger
communities. Why are humans not contented to live isolated within their natural
community of the family. Why do they want to join communities beyond the natu-
ral community of the family? As we will see in the following sections human be-
ings have obviously according to their nature the need for ever more important
and complex division of labour. According to ARISTOTELES humans are commu-
nity driven creatures because they would not be able simply to survive as isolated
individual.

This has already been showed on the lonely island of Robinson. As soon as Fri-
day appears the need is emerging of the two strange humans either to fight one
against the other or to try to manage together a strategy for survival. The two hu-
mans who are in danger try to meet the challenge of their fate in common. Then it
is the same existential emergency namely to survive on the island which forces
them to build a community. The first step in order to survive on the island is not-
withstanding the basic problems of communication to find a common language.
The common fate requires solidarity, mutual trust and the readiness to submit to
the superior common interest for the interest of survival.

Division of Labour

Already soon Robinson and Friday agree for a certain division of labour: The one
goes hunting the other guards the hut. The one cultivates the soil the other con-
structs the hut. The one looks after the fire the other prepares the dinner. Each
works at the same time for himself and the other. Such a society based on division
of labour however requires that each of the members can count on the other. Such
communality is only possible on the bases of mutual trust. Did they not trust each
other each of them would have to guard, to hunt, to cultivate and to prepare the
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dinner. Division of labour relieves both from some of their burdens. Moreover
each of them can perform on activities he is best capable to do and thus serve at
best the interest of both. Finally together they have better chances to prevent pos-
sible dangers.

Diversity of Qualification and Inclination

The different capacities and interests, the need for community and the common
fate are bringing and holding both men together. Very similar probably the first
human communities did emerge. However we should not oversee that DANIEL
DEFOE did write this novel influenced by the spirit of the enlightement period of
the 17th century. Thus it is no unwanted that he describes a pure society of men.
Probably much more important for the development of the first political communi-
ties may have been the relationship between the two genders towards each other.
These relationships however depend less on a rational consciously lived and cho-
sen attachment to the common fate than on the drive for reproduction and self-
preservation as well as on the emotionally sexual bond (some seek the breadwin-
ner the others the prestige). In this respect the already very early established pro-
hibition of incest might have had a significant influence in order to enlarge with
the gender relationship the relationship among the families.

Certainly the extended family can almost everywhere be seen as the origin of
the community live of human beings out of which gradually often forced by the
stronger tribe a real supra-family and thus political organisation developed. This is
true as well for Japan, China and the African continent but also for Europe, Aus-
tralia and South America (e.g. the empire of the Incas). The model for the design
of the first concept of supra-family authority was certainly the authority of the
mother or the father or the oldest in the extended family. They had legitimacy be-
cause they were the closest to the ancestors. As within the family the aim of the
bigger community was also to organise the protection from external dangers by
some kind of division of labour.

Worship of the Ancestors

As already mentioned also closely connected with the political authority was since
the beginning the religion, the worship for the ancestors, magic and sorcery. Rul-
ers which can not legitimize their authority by the natural hierarchy of age as pro-
genitor need to try to prove their superiority with other than the natural superior-
ity. The special bond with the oldest and the ancestors gave them wisdom,
persuasiveness and legitimacy in order to enact rules for their subjects and to de-
cide on their conflicts. From the worship of the ancestors to the religion and from
the religion to the idea that rulers are in this world the representatives of God and
therefore legitimate to rule over other people is a small step. Thus kings could rule
during centuries either as legitimate representatives of God by the grace of God or
as the Teno in Japan as the born of God.
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IV. The Stages of State Development

a) Influence of the Social Environment

Economy and Geography

If the fundamental theses is correct that finally the stage of development of the di-
vision of labour did influence the design for the structure of political communities
then also the development of the economy must have influenced the development
of the political structure of the states. As we know the division of labour is mainly
caused by the stage of the economic development of a society. Therefore we
should be able to observe different stages of political development according to
the different stages of economic development.

FERNAND BRAUDEL

A decisive influence on the division of labour and on the political development of
state institutions had thus the stage of the economy. The most important issue with
this regard was as the French historian FERNAND BRAUDEL observes was the ques-
tion which investment of labour of human beings was necessary for the survival of
the society. How much work was needed in order to produce the necessary food
for the every day living. If only a few did have to work for the production of food
for many then other people could commit to the cultural and institutional devel-
opment of the country. If the production of food required central institutions such
as the irrigation for the growing of the rice plants centralistic forms of organisa-
tions were already needed in old times. Did people live out of agriculture as in the
middle of Europe, they needed to have the possibility to grind the grain in mills
close enough to be reached within a day. This has probably influenced the small
decentralised municipal structure in this area. Did the people cultivate the soil
with the pickaxe they were only able to feed them selves with their work and per-
formance at best they could feed some of their relatives. In these areas nobody had
time for leisure in order to participate in somehow democratic institutions and by
no means time was available to build up such institutions. Did the people develop
new techniques e.g. to cultivate the soil with the horses and not any more with the
slaves the economic conditions for a new order of society was prepared. But only
much later this prepared also the fundament for equal rights of all men and women
and thus again prepared the cornerstone for an additional important development
of civilization.

These rudimentary notes reveal the importance of the geographic and economic
conditions for the development of political and social institutions and structures.
However they also demonstrate the probably not foreseeable influence of the
modern techniques of traffic and communication such as the IT revolution on state
and society in the next future. The technical conditions for direct participatory
democracy of all humans in politics and thus the limitation of the principle of rep-
resentation by the parliament are made. Where will it lead us?
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Open Questions

Many questions remain however still without any answer. Why did people’s in
early middle age decide to renounce to the cheap labour of slaves and replace the
slaves with the much more expensive horses? Why nations for a long time limit
the traffic with ships on the see to the close costs and only later all of a sudden de-
cide to travel a cross the see in order to detect alien peoples and countries and to
colonise those nations? Is the answer implied in the Christian religion with the
claim of universality? Certainly religions did strongly influence the political de-
velopment of states just as economy and geography and the environment marked
by the climate. A clear answer to these questions could give us some hints, which
would allow us today better to foresee the future political development of our civi-
lization influenced by the technical inventions.

b) The First Attempts to Build Political Communities at the Time
of the Hunters and Pickers

Council of the Oldest

Already on the lowest stage of economic development that is on the stage of the
hunters and pickers we can detect first forms of communities holding peoples to-
gether beyond the family ties. Several families join together in groups and form a
local community or a group of nomads. These groups are ruled by a master who
has a claim for leadership based on his/her capacities. Often we can find first at-
tempts to build a council. The oldest member of the families which are released
from daily work in the hut or on the fields can consult with other family masters
on the fate of the supra family community. This may lead to the first development
of democratic assemblies. The leaders or the council of the oldest will have at first
to care for defence against external threats. But they also need to solve inner con-
flicts and to punish members of the group according to the customs when they did
violate some basic customary rules. Out of religious and moral convictions de-
velop gradually ethical norms and out of those first non written legal rules as part
of the tradition. In general those communities however are not well structured. If
the leader looses the acceptance a new member of the group will have to take over
the leadership.

c) The Development of Territorial Communities on the Level of the
Planter— the Development of the State of Tribes

Property of Estate and Exchange of Goods — Fundament of the Modern State

On the level of the second stage of the development of society peoples start to be-
come settled and to cultivate the land as planters. As they can produce enough
food with their instruments to cultivate the soil the first territorial borders are de-
veloping. The regular cultivation of the same area leads to the first ideas of prop-
erty (Dominium). The need to defend against foreign dangers creates the first real
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authority in the sense of the imperium. First stable political structures are develop-
ing.

Essential for the development of such political structures were the complexities
of the developing social relationships which related to the property of estate were
marked by a society living by the division of labour and the exchange of goods. In
addition the feeling to be dependent and the need for protection and security of
families did increase. On this second stage of the development one can observe
rightly the law as a new starting point of modern state development.

Territorial Authorities

With such territorial ideas in the Christian Europe developed the first concepts of
state authority. Some first territorial separation of church and state authority de-
veloped by the claim to immunity of the church with regard to determined and
protected church territories. Districts for special jurisdictions were additional terri-
torial borders of state authority. Interestingly already in this stage of the social de-
velopment very diverse political structures could develop. On one side some pre-
conditions for an absolutistic despotism were made and on the other side we can
find in the first towns attempts for democratic developments.

What are the Probable Reasons for such diverse different political institu-
tions? Who has achieved power is never prepared to hand it back voluntarily
One can assume that already within the rudimentary democratic structures of the
first cultures of the hunters some different types of structures of authority did de-
velop. Once a human being has achieved power he/she wants to keep it and rather
to expand it in order to provide it for his descendants. Power should hand in
unlimited and unaccountable legitimacy. Rulers do not want to give account for
their activities. They refuse to prove regularly their capacities. In contrary, they
require absolute obedience. Religion and worship to the ancestors are the means to
legitimize dictatorship.

Master of the Family

As soon as the leadership of the ruler is guaranteed all possible democratic at-
tempts — such as e.g. the council of the oldest — will be eliminated and the funda-
ment for a more or less centralized feudal authority is laid. Such developments
can be found mainly in the old China, Egypt, India and Japan.

The institutions of political authority are first limited to mediate conflicts
among the different members of the families and, in case family revenge has been
institutionalized, also between the families. The leaders had to adjudicate accord-
ing to customary law and to protect the tribe from foreign invasions. The auton-
omy of the tribes and families was still large. Thus they were often able to escape
the influence of the ruler. Indeed the master of the extended family had the total
power over his relatives. He could execute sanctions in some cases even the death
penalty. This was recognized in the roman law with the ius vitae ac necis of the
master of the family. The different family structures may have marked decisively
the form and structure of the authority over the extended family. ARISTOTELES e.g.
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compares the King with the good housefather: “... thus the master is entitled to
govern over his wife and children, on both as free individuals but not in the same
way over the wife as statesman and over the children as prince.” (ARISTOTELES, I.
book, 1259 a-b).

The Development of Ancient Empires

If small tribes need better protection against a strong enemy they seek shelter
within the bigger association. The structure of this bigger association could be
very loose (e.g. the German empire in the middle ages). In many cases the princes
of smaller communities were also able to achieve the power over the entire alli-
ance and deprive the others from power. (e.g. France and China). The former mas-
ters of the tribes have then often been degraded to servants of the crown. They
lived in the court and supported the ruler when they had his favour and thus could
profit from the granted privileges. Such favours and privileges could however only
be granted when the ruler could collect enough tithes. In order to press such con-
tributions out of the population he needed a court which was totally loyal and thus
prepared to suppress the subjects for the king. Court and king became thus inter-
dependent. The farmers had to pay the price for that.

Economy of Slaves

In some other cases the stronger tribes could conquer new territories and subjugate
other tribes. Based on such invasions the feudal authority started to rule with the
slaves. The population of the conquered enemy was taken for slavery and given or
sold to the subjects in order to help them performing their duties. Within the tribe
the master usually tries to honour some members of its family with regard to other
members of the tribe. They receive some territories with farmers in order to collect
the tithes from them and to enrich themselves. These “honoured” family members
support in return the prince.

When the dependence of the followers from their king increased he often tried
even further to increase this dependence e.g. with higher taxes in order to consoli-
date his authority even more. A typical example for such dependence even in the
20" century was Ethopia under the emperor HAILE SELASSIE. When the farmers
were not able to pay the 70 to 80% of taxes of their meagre income they were
simply expropriated and degraded to employees or even slaves of the feudal mas-
ter.

Imperium — Dominium

The subjects which did live within the territory of their master were also under his
protection but had in turn to be loyal to him. The original power of the master his
dominium turned thus into a political authority into the imperium over the bigger
association. By this e.g. in Germany developed the feudal law which established
the hierarchy of the king as the highest feudal lord.
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d) The Development of an Economy based on Division of Labour
— the Builing up of the Modern Territorial State

Development of Towns

The later state development was increasingly marked by the foundation of towns.
Settlements have developed into towns a long the streets of commerce or on
places favourable for traffic or they have been founded by the princes or kings for
the protection of borders or as places for court sessions or to protect the roads of
the armies. Within those towns some real territorially linked public relationships
developed. Towns became domicile and shelters for peoples of different tribes
even with different religions namely in the Ottoman Empire and different legal
traditions. They had to live within the same town in common and thus needed to
be ruled by the same regulations and under the same jurisdiction. Authority thus
could not any more refer to the religion or the jurisdiction of a specific tribe. All
people within the town had to be treated equally. In the ancient Rome the Gods of
all people were shown in the temple in order to have equal respect to all different
religious believes.

Ghetto of the Jewish

The middle age towns of the Christian Europe were however also under the aus-
pices of the Crusades against the Islam. The small minority of the Jewish popula-
tion had to live in permanent fear from progroms. Within those ghettos a new Jew-
ish law developed strongly influenced by the Thora. These rules were however not
only based on religion but also of democratic oligarchic origin. By this for the first
time some small autonomous districts within the towns could develop and estab-
lish some state-like political authority.

Individual

Naturally the space of autonomy of the families within these towns has been re-
duced. Thus individuals depended much more from products produced in the
country side. There the autarky of the extended family was embedded within the
whole production of food. In towns extended families lost on importance. More
and more they were replaced by single individuals.

Christianity the Sinful Individual

This position of the individual has even been strengthened by the individualistic
view of the human by Christianity. Each human being has according to this relig-
ion a proper responsibility as individual before God. Thus the individual can also
be bearer of rights and duties. With regard to this proper responsibility the indi-
vidual is not embedded within the family as e.g. in the Japanese Shinto’s. It is not
a to be neglected small part of the professional or social group as within Confu-
cianism and it has not to find its happiness within an ascetic life by renouncing to
its individuality as in Buddhism. Indeed there is no religion which stresses so
strongly the individually responsible single person as Christianity. Only within
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Christianity each human being is directly responsible for its actions as person and
as individual with equal rights before its God. Only Christianity knows the idea of
the sinful human being which has been banished out of paradise because he had
personal guilt for his behaviour. And precisely this relationship between the hu-
man in paradise and the banished sinful human outside the paradise has later deci-
sively marked the different theories of the state.

Towns and Common and Public Welfare

Law and authority were decreasingly linked to tribes but much more on the terri-
tory of the town. While bondages of the single individual towards the extended
family did loosen the dependence towards the superior town did strengthen. One
main reason for this was the increasing dependence thanks to the increasing com-
plexity of the division of labour within the town walls.

The town did not only have to provide protection, it was also expected that it
provides services for the community: roads, town walls water supply common
baths and hospitals and even currency had to be provided for. In short: the politi-
cal bearer of authority accomplished besides the protection more and more ser-
vices within the service to the community.

Public Service and Bureaucracy

The interest of the community that is the public interest increased in importance.
The dependence from common services of the polity was of course always linked
to an increasing bureaucracy. First public employees of the towns have been en-
gaged which had to provide services for the community. While within the area
controlled by the tribe some families had important autonomies with regard to the
administration of territories the increasing division of labour within the town re-
quired also specialization. Tasks and positions of employees or first civil servants
have not been distributed according to the families but according to the capacities.
This did lead to the development of a public service with professional civil ser-
vants a typical feature of the modern state. In close connection to this first attempt
of the establishment of a civil service was the development of a stationary profes-
sional army. This army was not any more composed of a bunch of voluntarily sol-
diers but of paid mercenaries and later of trained professional soldiers.

Feeling of Community

The increase of public services, of a bureaucracy, of the stand of professional civil
servants and soldiers as well as the development of the new notion of public inter-
est enhanced the new consciousness of being part of a community marked this
third phase of the development of the state. By comparing with other social devel-
opments it can be found in similar form almost everywhere such as in Rome at the
time of Cicero, in France of the 16™ century in England in the 15" century and in
the Ottoman Empire as well as in the Empire of the centre.
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Centralising Power

This new consciousness is accompanied by an increasing internal and external
power of the ruler. The French absolutism, the Ottoman Empire, England under
Elisabeth I. and the Empire of the Centre under the Ming Dynasty attest this truth.
The increase of power produces new dependencies of the people from the polity
and new dependencies produce new central power. In this phase of the develop-
ment of the state we can observe consequently an unprecedented struggle for
power.

While European leaders strengthen their external power namely with their bat-
tle against the church and the internal power against the strengthened aristocracy,
rulers of other states subjugate the churches and priests to their central power. The
expansion of power enables the ruler to intervene directly within the authority of
the previous autonomous housefather and the master of the extended family and to
control the single individuals of the different families. The polity as a supra-family
community turns into a state which has not families but individuals as subjects.

Legislation

At this time first attempts to develop a proper legislation can be observed. Within
the Islamic state however real legislation is not the rule because the law is to be
found within the Koran as the only valid legislation for the Moslems. However
also the rulers of the Ottoman Empire are forced to enact general rules regulating
the behaviour of their subjects. The laws of the Empire of the Centre are consid-
ered to be valid only for the common people but not for the aristocracy which is
only bound to the rites. Nevertheless those norms are precursors of the modern le-
gal acts because they are valid for all common people according to the principle of
equality. Laws in this sense can also be found in the European states of the outgo-
ing middle ages and of the renaissance. Rules of the town guilds or regulations on
duties and rights of soldiers, rules of procedures before the courts and regulations
prescribing the dresses of the citizens are enacted.

Those regulations reflect the development of a more complex social order. The
law has up to now developed mainly as customary law in connection to religious
believes. Now the state and in particular the ruler has not only the task to apply the
law in concrete cases he/she has also the power to enact new laws. With this
power the state starts to steer and design the order of the society. From the highest
judge the King turns into the highest legislator.

Aristocracy

In this phase of the state development the different social states start to structure
themselves hierarchically. In China those families which were only bound to the
“rites” were on the highest level of the hierarchy. They were not obliged to follow
the legislation. Within the early Europe the Aristocracy and the state of the church
were above the third estate. Within the old Roman empire the aristocracy (patri-
cians), the nobles and the senators had priority with regard to the outlawed plebs.
The nobility is always strongly bound to the monarchy and the crown and it is
granted special privileges. While the Muslims — as IBN KHALDUN (p. 191) de-
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scribes — that in the earliest time social differences in position among the families
did not exist. But in later times the Kings with their expansion of power granted
also privileges to the favoured families which were given special mandates. This
lead to a aristocracy of public offices.

The nobles stood within the service of the power. They had to administer crown
offices. On the other hand they were committed to keep and expand their privi-
leges. A strong king such as the Russian Tsar required the nobles to seek for shel-
ter within his court in order to protect against the claims of the people. A weak
King as in the UK faced an aristocracy which tried to diminish its power and to
expand the power of the Lords.

Development of the Different Legal Cultures

The different opinions and traditions of the Common Law system and of the Civil
Law system find their causes also within the different developments of the middle
ages. While the countries of the civil law system are influenced by an “activist”
stat-concept which is influenced by the idea that the state has the mandate to
change the society, countries of Common Law tradition limit the task of the state
to be a moderator or independent umpire among the different social forces.

Different Understanding of the State

These concepts have developed since centuries and go back to a different devel-
opment of justice. The Common Law systems consider the judge namely to be a
independent umpire to solve conflicts among the parties and to find the just bal-
ance. The Civil Law systems consider the judge as the prolonged branch of the
legislature. He/she has as representative of the state to find with blind eyes with
regard to the hierarchical position of the parties and with the sword and the bal-
ance in its hands but with the exploring eyes for the facts according to the law jus-
tice. He/she has to implement the legislation. While with regard to the common
law those have right who did win the case within the civil law system those should
win the case who have right and it is the task of the judge to find the law which
gives the parties the right.

Civil Law System

One can trace back this different function of the judge to the fact that on the Euro-
pean continent of the 12™ century the law of the church taught at the universities
was of increasing importance. The law was not the law of the people but the law
of a scientific and elite, hierarchical separated from the people. The judges repre-
senting the hierarchy needed to look for the law for the parties seeking their rights.
This law had to be found and applied by scientific and dogmatic analyses. The ap-
plication of the law and the activity of the judge thus could not any more be ex-
erted by laymen but only by professional experts of the science of the law. This
hierarchical thinking corresponded to the new idea of different instances. The
more important the court and expert was the higher and closer to the King by the
grace of God the more just and true was the decision. Truth and justice were de-
termined by hierarchy.
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The judgment was not the result of a battle before a democratically chosen Jury
on the facts, but a scientific application of the law on a concrete case. The law re-
ceived a proper live independent from the facts. The judges needed not only to
find the law which had to be applied to the facts, they also decided on the truth
with the inquisitory procedure.

Accordingly on the European continent did develop quite a different under-
standing of the state than in the Anglo-Saxon world. Replacing the king by the
grace of God as the fountain from which all law could be deduced the secularized
state by the grace of the peoples sovereignty provided the big-bang which in place
of the king by the grace of God became the new source for the entire legal order
starting with the constitution until to the lowest regulation on the level of the local
authorities.

Common-Law

Contrary to the Continental Law the English law was administered by the Norman
kings but it remained strongly connected to the jurors coming from the common
people. The jurors had to find with the help of the judge the relevant facts with re-
gard to a concrete case accordingly the case had to be decided based on criteria’s
developed by the wisdom of generations of judges. The facts needed to be deter-
mined within a contradictory adversary procedure and for the solution of the con-
flict just criteria’s needed to be found. Law and facts were much closer connected
with each other than in the continental procedure where the law had to be applied
to a relevant fact.

e) The State of the Complex Industrialized Society: The State of
the Parties and the Parliament as Legislature

1. From the Subject to the Citizen

Who has Reason Can say ,,No“

The territorial state emerged according to the economic and social development in
different periods. (cp. the Roman Empire and the European states). The modern
rational state of the parties and the legislature however developed only after the
industrialization in Europe. In this period economically and philosophically the
legal transfer to the state of modernity that is to the nation-state of European tradi-
tion was prepared.

The modern industrialized state is the consequence of the economic, cultural
and in particular also ideological development of Europe. During Renaissance and
later the enlightement period human recognized their capacity to say “no”. Who
can say no is able to question the state authority. The king by the grace if God
cannot any more renounce on any accountability with the argument that divine le-
gitimacy can never be questioned. People recognized that based on their proper
reasoning they were able to question any authority.
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To say “no” can only the one who is convinced that he/she is able with its
proper knowledge and judgement to assess the state authority. Who does assign
himself the capacity to judge accepts the “sovereignty of the reason of the homo
sapiens. The recognition of the “sovereignty” of the individual reason will bind
the state to the people and thus lead to the need of the democratic legitimacy of the
state.

Who claims to be able with its reason to distinguish the truth from the untruth,
the right from the wrong, will also claim to be able to distinguish the just from the
unjust. This opens the path to the modern state ruled by legislation. The laws en-
acted by the legislature are not any more deduced from a given wisdom. Laws and
norms are the result of a reasonable discourse of the people which claims to be
better able as any lonely ruler to judge what is just and unjust for human beings.

Homo sapiens

When human beings as the only living beings are capable based on their reason
and language to meke independent decisions, then all beings belonging to the spe-
cies of the homo sapiens must have equal rights and thus be treated equally. The
appreciation of the individual reason is the feet in the door to open a century last-
ing discourse on liberty, equality and equal rights. Persons with the power of
judgement need not state authority which would guide them to the correct goal.
Thus the ideological condition for granting elementary human rights is made.
Property rights, economic freedom, freedom of opinion become the fundamental
concern of human beings suppressed by the state authority. Human beings as be-
ings with reason and therefore character with a proper will and intelligence to de-
velop and decide on their proper life-plan can not be degraded to mere objects and
subjects.

With the area of industrialization develops the modern state to a state of a na-
tion, to a state with its proper legal order and to a state with free economy and
property rights. In the revolution of July 1830 the French king Louis Philopp de-
clared not any more to be the King of France but the King of the French people.
This new legitimacy of the monarchy did lead to a new self-understanding of the
peoples and of their states. Indeed by the nation the former subjects turned into the
citizen as a bearer of rights deciding through elections on state authority.

2, From Slaves in Bondage to Employees

The Misery of the Early Industrialization

The early industrialization in the United Kingdom in the 18" and 19" century ex-
panded the economical division of labour and diminished at the same time the
autonomy of the family. People became more dependent in particular from manu-
facturer and business men within a community marked by the new division of la-
bour. Because of their dependence with regard to their existence the labour force
of women, children, elderly and finally also healthy employees was exploited.
Their salaries was often under the level of what was needed for survival. Even
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though they had to work for ten to twelve hours they could not feed their families
with their salaries.

In this time also the economic autonomy of the families in the country side has
been almost totally lifted. The farmers with low salaries dependent of their patrons
or from the extended families were attracted by the town and its freedom. How-
ever within the town they needed to live packed together in miserable apartments
and could even not earn enough for their families. As soon as the children came
into the age of youth they had to leave the family and earn their proper living.

State Welfare

The polity has been assigned tasks which earlier have been assumed by the ex-
tended family alone. Now however the state replaced the family: It did not only
protect the peoples from external and internal dangers and guarantee the division
of labour with the basic legal principles to upheld the free market system. Now it
had to care for school education of the children. Since the small family with low
income was not any more able to look for the ill, elderly and handicapped mem-
bers of the family it had to guarantee the social security with regard to all impor-
tant risks. This development goes back to the end of the 19" century when social
security systems started to develop. The state needed in addition to prevent that
the interdependency of peoples could not be misused and the workers not be ex-
ploited. In this time first legal guarantees for the protection of the employees have
been enacted. The state was forced in the interest of the welfare to intervene in the
economy in order to prevent sudden unemployment and to protect threatened eco-
nomical branches, to counteract inflation and to secure enough supply for the pol-
ity in case of war and catastrophes. The welfare of the human being imposes a
new important task to the originally minimal state only caring for the protection of
the people.

Social Opponents— Social Partners

Has once the relationship of dependency between the people in bondage been
given by destiny in the feudal state and thus determined the social position within
the hierarchy, the relationship between employees and employers is determined in
the period of industrialization by the battles between the labour unions and the
employers as the opposing social partners. The state is asked on one side to mod-
erate between opposing social partners. On the other side important state activities
are influenced directly by the social partners. The “sovereign” state is not any
more asked to serve by the social hierarchy. In future it has to prove it self as a
servant of the community split by the struggles of the social partners. The increas-
ing existential dependency of the single individual from the state and from em-
ployers feeds finally also the strengthened need of human beings for more liberty
and democracy.

Centralising State Power

The expansion of industrialization has undoubtedly led the nucleus for the devel-
opment to the fotal state. In the centre of the dispute was not any more the conser-
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vation of power and the expansion of the power of certain families. The public in-
terest was not any more exclusively restricted to the exclusive protection of men
and women and to the guarantee of certain limited state performances. The just
distribution of the income and fortune gets gradually into the centre of the social
and political dispute. These controversies are now transferred from the salons of
the intellectuals into the halls of parliament and the market place of the media.

Closely connected to the industrialization is thus the centralization of power.
The small agrarian states and principalities of the 17" and 18" century were not
any more able to cope with these new tasks. They had to give in to the need for the
foundation of bigger industrial nation-states. The merger to a customary union
and then to the German Empire, the foundation of the Italian state but also the
foundation of the United states one hundred years earlier were the consequences
of this development.

Ties of the Power to the People

The expansion of state power which has even been enhanced by the tools of mass
communication has triggered as counter action the claim to democracy. Separa-
tion of powers, democratisation and socialisation was from now on the catch-
word. Because one could not any more entrust one monarch with all these powers
the power of the state has gradually and increasingly been linked to the parliament
composed of the elected representatives of the citizens. The communist and so-
cialist parties however required much more far reaching democratisation which
would have included not only the state power but also the economic power. For
this reason the claimed for the nationalisation of the economy and at the same time
the insinuation of the state under the will of the working class.

With the democratisation and the need to adapt state measures continuously to
the changing economic conditions besides the activities of the traditional courts
the new functions of legislation and planning become increasingly more impor-
tant. The state and the people should be steered by legislation. This strengthens the
influence of democratic institutions such as e.g. the parliament. However in many
instances those institutions are too heavy in order to enact the necessary daily de-
cisions. They can the steer the activity of the state only by general norms of the
legislation. The implementation of the laws has to be transferred to the increas-
ingly expanding administration and state bureaucracy, which becomes anony-
mous, non-transparent and non accountable.

Protect Liberty — Make Liberty

The diverse dependencies in which human beings of the modern society marked
by the division of labour have got into need the enactment of new innumerable
laws which have as new goal to provide some fiee space for the human beings
more and more restricted in their liberty by the increasingly closer network.

The mandate of the state is not any more restricted to protect law and liberty it
needs also to provide for the conditions necessary to make use of the liberty.
Needed the state some times to care for law and order, they had later the responsi-
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bility to care for the welfare of the community in order to make sure that human
beings as free beings could still emancipate within this society.

Urbanization

An important social issue with considerable effects on the development of the
state is marked by the increasing urbanization. Within the big agglomerations and
in particular within the slums reigns poverty, despair, traffic chaos, collapse of
water and electricity supply, unsatisfactory disposal and strikes. Live is paralyzed.
Towns with more than 10 million peoples are almost not governable. Economic
autonomy of human beings is lower than ever. Communication among the peoples
is facing the chaos of traffic hardly possible although people vegetate within the
closest imaginable space. The social behaviour is disturbed.

Bureaucracy

The states can keep such developments under control with the only condition that
they intervene constantly protecting, distributing, serving and arranging. This
gives the bureaucratic administration a momentum to swell into a new unaccount-
able state within the state. Servants of the polities cannot any more be controlled.
They establish their proper areas of authority and try in addition often by corrup-
tion to enlarge their income. The citizens on the other hand feel helpless extradited
to the anonymous bureaucracy. In order to prevent misuse of the power of the ad-
ministration and to prevent corruption the state has to improve and again expand
its institutions with new administrative courts and informal control of the admini-
stration such as e.g. the ombudsperson.

Mass Media

Besides the power of the bureaucratic administration the power of the intermedi-
ary forces is growing. The influence of the mass media which are able to reach
and inform in shortest time million of human beings on all spots of the globe has
increased within the last 20 years considerably. Contrary to the area of the old
chancellor Bismarck of the German Empire politicians who are without charisma
within the media have now chance at all to be elected. The media decide today on
the fate of head of states and prime-ministers. Democracy happens in the media.
Who controls the media controls the state.

The economic concentration enabled the merging of huge multinational com-
panies; they are competing independent of their nation state and its territorial
boundaries. On the other hand their economic power and importance enables them
to influence the policy of man nation-states. The aim of those companies is to di-
minish the direct and indirect state restriction of commerce and to harmonize or
deregulate the state rules and to strengthen the international protection within a
free and global market. Equal opportunity on the global level is their aim as long
as this ideology is also in conformity with their economic possibilities. As a con-
sequence they invest all their possible means in order to impose their interests on
the policy of the states they are interested to. Such interests of course may be to-
tally opposite to the interests of the majority of the population.
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3. Four Revolutions!

Glorious Revolution: The Revolution of the Aristocracy

The area of industrialization is dominated by the four revolutions: 1688 within the
glorious revolution the English Lords have conquered their power over the Crown.
Of course the glorious revolution would not have been possible without the Long
Parliament and the condemnation of Charles I to the death penalty in the forties of
the same century . 1767 the American colonies have seceded from the English
Crown and installed in 1787 a democratic republic against all absolutistic monar-
chies of Europe. As the British in the Glorious Revolution the American revolu-
tion was not driven by the will to change society but the power structure of the
government and with this the guarantee of liberty of the citizens. In the year 1789
finally the French farmers have initiated the revolution of the bourgeois in order to
set up a state of citizens (citoyens) and property owners. Their goal was not only
to change the power structure of the state but to change the society. In 1917 the
slaves in bondage of Russia have led the state power within the hands of the prole-
tariat which from now on could decide as a collective unit over the state and its
authority. They changed society with the total expropriation and nationalization of
property in order to control politics and economy. In England the aristocratic
lords, in America the colonial people, in France the farmers and in Russia the
slaves and lawless employees — of course guided by a intellectual elite — ignited
and carried through the revolution.

The Lords in England could keep and even expand their original power besides
the crown because they did not get into total dependence of the king as in France.
The English aristocrats depended on the commerce and the processing of the
wool. They had an interest to sell the products on the open market with optimal
profits. Unlike the French nobles they did not depend on taxes which they had to
squeeze out of the farmers. They earned their living from the products they could
sell on the market. With their power gained by the revolution however they in-
tended not to change the society nor did they want to change the basic state insti-
tutions. Revolution meant for them only independence of the aristocracy with re-
gard to the Crown.

The American Independence: The Revolution of a Colony

Also the fathers of the American Revolution did not want to change with their new
constitution driven against the colonial power not to change the society. The state
and the government which they installed with the constitution of 1789 thus did not
to be totally re-designed and in particular the society needed not to be changed.
The state was rather in the service of the pioneers of the American independence.
The American Revolution was not oriented against the proper state and its struc-
tures but against a foreign state. The new state constitution did not at all aim to
change the American Society. It rather had to justify a democratic republic vis-a-
vis a monarchic European world.
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The French Revolution: A Revolution of the Small Bourgeois

In France however the revolution had the goal to change as well the proper state
and its governmental system as also the feudal society. The feudal social order
needed to be altered. Aristocracy had to be embedded into a state and a new soci-
ety with equal citizens and a new democratic legitimacy had to be built up. This
goal could not be achieved only with a new concept of the state. Thus, the power
of the state could not be restricted only to mediate between aristocracy and the
bourgeois citizens. They state needed to become an instrument to change the so-
cial structure and social order. Instruments for such changes were the laws which
needed to steer humans into equal beings. With these expectations to the legisla-
tion the law received a new destiny. It was not any more a mere written confirma-
tion of traditional generally recognized wisdom. It had to become an efficient in-
strument to change the society. The legislation turned thus into the “proper
source” of justice as expression of the so called general will (volonté générale) in
the sense of ROUSSEAU. Law and justice did not any more depend on the jurisdic-
tion of the courts and their precedents but on the legislature which enacted the
norms which enabled the executive and its administration to convert the feudal so-
ciety into a bourgeois society.

New Understanding of State and Law

The French Revolution thus did lead to a new understanding of the state and the
law. The state was not any more assigned to conserve the traditional social order.
Justice was not any more an issue for the courts. Justice had to be produced by the
parliament as legislature and delivered by the state. Moreover, from now on the
courts should loose any jurisdiction over the administration. Interpretation and
implementation of the laws should not any more be entrusted to the conservative
judges. In order to achieve this goal NAPOLEON created a new law the so called
public law which he withdraw from the jurisdiction of the traditional courts only
competent on matters of private law. With this unaccountable power the executive
could enact without judicial control ordinances, decrees and administrative acts
not to be controlled by the traditional courts. Democracy exhausted with the par-
ticipation with regard to law making. The implementation of the law made by the
elected legislature was within the mere responsibility of the unaccountable execu-
tive and its administration. With this development a new fundament for the conti-
nental European legal culture has been made. A permanent ditch has opened be-
tween the common law and the civil law tradition.

The Russian Revolution: The Revolution of the Proletariat

The French Revolution installed in the 19™ century the “nation” of the equal citi-
zens (citoyens). 1917 the Russian Revolution was aimed much more universal. It
wanted to influence the world beyond the Russian nation. Indeed the Russian
Revolution should be the starting trigger for a new world Revolution. Its goal was
inter alia finally to remove the state as the real cause of all injustices. The state
had according to the idea of communism only transitory character and — once un-
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der control of the proletariat — it was oriented towards a social order of an interna-
tional society with equal humans and no exploiting laws.

The state was not only considered to be an instrument for the inner and national
change of the society as in France it was also installed as an instrument for the bat-
tle needed in order to carry through and to implement the world revolution. Re-
placing the legislator the hierarchically leaded party was installed. It had to steer
the state and with the state also the constitution in the real interest of the revolu-
tion. According to this interest state structure and constitution as well as law could
be changed, abolished or renewed at the whim of the party secretary as peak of the
hierarchy.

Consequently the world has been divided in two blocks. One block of states
was considered to reach the world revolution. The opposite block wanted to de-
fend the national interests of a free economy within a free bourgeois democracy.
With this the western states with their economy have been instrumentalized for the
defence of their proper values. States became fortresses for their ideological val-
ues. Disputes and discussions on the sense, the limits, the value and the tasks of
the states have been frozen as well as the entire world of states which did stiffen
within the international balance of blocks and their mutual atomic threat.

f) From the Nation State to a Globalised World

1. The Challenge of the Nation State

Supply of Mankind

A main problem of our world order is by no means the explosion of the world
population and the shortage of water and other raw material. In August 2006
there were already more than six and a half billion people. These are two billion
more than at the time the first edition of this book in German has been published
1980. For the year 2020 one expects an increase of the world population to eight
billion peoples. (<http://www.ibiblio.org/lunarbin/worldpop/>). Will one be able
to prevent world wide conflicts on water-supply and raw material? Does the earth
contain enough basic food in order to feed all human beings? Will such incredible
growth not destroy the environment and thus finally our planet? Protection of the
environment and the use of the raw material as well as of the water is since long
time not any more a task which states could solve in a solo run.

Justice of Distribution?

20% of humans dispose today of 80% of the goods and means of production avail-
able. The relationship with regard to the capacities of science and research is just a
excessive disproportionately. Since the middle of the seventies more than a third
of mankind lived in towns. In 1995 already 43% were living in towns. Today more
than half of the world population is living in a town. In future each human will be
reachable even within the most hidden place in the jungle. Nevertheless the num-
ber of illiterates is growing.
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Global Need for Knowledge

In future humans will have to solve much more important and complex problems
than their ancestors. The human being which did submit to nature needed to know
much on the multitude of plants, trees and animals. The anthropologist Jack Rob-
erts found that the Nawajo-Indians needed to know some 12’000 things in order to
be able to survive within their environment. The human being which wants to con-
trol nature — as the human of the area of industrialization — needs to know much
ore. He/she does not only need to know what exists in nature but also what one
can do with the nature how it can be changed. Humans who want to cooperate
with the nature need to know much more. They need to know all what the obedi-
ent to nature needs to know and what the controller of the nature needs to know
he/she needs to know every thing with regard to the mutual interactions and all
different possibilities. (K. DEUTSCH)

Global Information

Computer and internet have introduced a new technological revolution. The
knowledge of mankind is now stored world wide and available for all those who
dispose of the necessary infrastructure and are able to use the techniques in order
to find the relevant information and to utilize and exploit it. Information including
false information can quickly and easily be distributed all over the world. They are
not limited by state borders. A state which is e.g. interested into a fair democratic
process and thus prohibits the publication of public polls immediately before the
election needs to count with the fact that those information can be published on
the internet by a provider of an other country and still be distributed to the voters
within the relevant country. Up to know the costs and the limited availability of
frequencies for radio or television broadcast have limited far reaching publications
for many individuals. However today every individual who can afford a PC and an
internet connection can distribute information with low costs and low investment.
At the same time he/she can also distribute hatred and stir up conflicts as the terror
networks of terrorist organisations show.

Mobility

The international possibilities of communication and the worldwide mobility of
human beings, products and services will not only lead to a global competition of
science and information. Companies seek world wide best places for best condi-
tions of production with the optimal workers and salaries. The clients of services
and products do not any more depend on local or national providers. They can re-
ceive worldwide offers on the internet. Even employees with low salaries and a
low social security can be transported world wide. On ships in international waters
they can produce goods which escape any state control and state taxes with regard
to the protection of workers and of products. The market of products and services
as well as the financial market is globalised. Still, notwithstanding some excep-
tional misuse the labour market is still locally structured.
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The Burden of Debts of the States

The states themselves produce billions of deficits which will have either to be
covered by the next generation or it will be marginalised by inflation and thus to
be paid by the people living from their pension. Share holder companies feel
obliged to produce highest possible gains for the interest of their share holders.
The salary of the employee has to give way to the interest of the share holder.
Short term gains have priorities to long term interests. Even biggest companies do
not hesitate to make false bookings in the interest of the value of the shares. Al-
though social peace has still remained a national value, if it is however disturbed
or threatened in the long range companies may look worldwide for other places
more secure for their production. Multinational companies but also criminal or-
ganisation decide on the turnover which do exceed multiple the budget of many
states. The financial market of small Switzerland has a daily turnover of 80 billion
Swiss Franks!

American Values

The globalised economy is more and more driven by the Calvinist theology of
success oriented on the American values. Who has success in economy, politics,
culture, science, entertainment and even in the court or on the battlefield has ac-
cording to this believe its place in heaven secured. Only the capable and success-
ful human is also a good human. The just distribution of the goods is cared for by
the invisible hand. The minimal state (NOzICK) must only look for peace, order,
security of the market competition and the property. Equal opportunities of each
person should be guaranteed — the assessment of the performances is not to be
made by the state but by the consumers and thus by the invisible hand.

Social Peace

The long term interests such as environment or social peace are to be cared for by
democracy and the ballot paper, but they are often overseen. The bad experiences
of the Manchester liberalism are forgotten. The interest for economic profit raises
motivation and performance of humans and companies. However, who may with-
out additional performance still make profits does not shrink back for misuse, cor-
ruption and exploitation. The frightening growing indebtedness of the South and
the East are examples for such developments. To whom the world wide active
companies and their share holders are accountable? Incentive and accountability
are the key words of our free market economy. The accountability towards the
next generation and the long term interests however is not guaranteed.

2, Challenges of the International Community

Political World Order?

The globalised economy is embedded within a political world order which actu-
ally is almost only controlled by the United States. The American President and
his Congress men and Senators however are only accountable to their proper con-
stituencies. With regard to foreign policy the American constitution does not at all
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provide the same balanced system of checks and balances with regard to internal
politics. Thus in cases of failures in international politics and for the egoistic and
forceful implementation of the interest of the American economy the government
is only accountable to the American constituency but not to the peoples and states
concerned. But still has the American President the capacity to exchange foreign
governments which seem to threaten American interest according to information
which can even not be checked. They intervene in such countries without legiti-
macy and they pretend to help those countries to establish democratic govern-
ments although the very principles of legitimacy and democracy have not been re-
spected.

Local Stability

Even a globalised economy can develop only within stable political conditions of
local democracies. Political stability however can only be realized in the long term
by states and governments which have credibility and are entrusted by their peo-
ple. This legitimacy within the modern democracy without genuine solidarity
among the different social layers on one side and beyond the ethnic borders can
not be achieved.

International Interventions

A consequence of globalisation is the political, economic, cultural and even sporty
world wide international but also regional interweaving. World wide the World
Trade Organisation (WTO) binds the states to the principles of a global economic
competition. On the political level universalization and globalisation is taken car
of by the United Nations, which according to their mandate to secure peace after
the Second World war have to look globally for peace. Legally binding decisions
the UN can only enact by the security council. Thus, all those states who dispose
within the security council on a veto power decide alone on peace keeping and
peace making measures on behalf of the international community. They define
which aggression is a threat and intervention according to chapter VII of the Char-
ter of the UN. Thus, they can also decide which internal conflicts justify an inter-
national intervention. Taking into account their factually unlimited militarily and
economically possibilities the US have an almost unlimited leader position within
this organ. They can decide which states — and when — they want to combat be-
cause they accuse them to harbour terrorists

European Union

On a regional level some states in Europe decided after world war two to
strengthen their economic ties and to establish an economic community in order to
reinforce peace in Europe. The economic interweaving had to serve the political
peace. Out of this economic community however has today emerged a political al-
liance of states which disposes of the worldwide most important economic union.
Based on this economic power it can of course also impose world wide political
and strategic interests of the member states in case the European Union is unani-
mous, which is seldom the case. Today the political and economic incentives of
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the community are so strong that practically no European state can nor will escape
the effect of its undertow.

This community however provokes also the theory of state with a totally new
challenge. Big part (over 40%) of the internal domestic law of the member states
is founded today on the legal provisions of the European Union. The member
states nevertheless insist to keep their traditional symbol of sovereignty which
should not at all be transferred to the community. In the centre of the political de-
bate is still the inner politic of the member states. Up to now the European Union
was not able to engage and commit the political public for issues of the Union.
Legally all decisions of the EU are still considered to be part of although regional
but still international law. The European international law turns only by incorpora-
tion by the member states into internal state law. The legal motor of the Union has
in fact become the European Court of Justice. This court enacts every year guiding
decisions for the integration of the European citizens.

What ever position one may have with regard to this new legal construct, one
can hardly assign it to a pure international association of states. In fact the union
has soaked up part of the inner state sovereignty of the member states. The law
and its implementation is federally structured according to the state principles of a
federation. Legislation however occurs con-federal. The Union has turned into a
“quasi-state” or how the German constitutional court (Bundesverfassungsgericht)
pretends to a composite of states sui generis. It is thus undisputed that this new
construct has corroded the classical distinction of the legal order between the in-
ternational and the domestic law.

Sovereignty of the Global Market and Local Common Interest

The increasing inner state and international dependence, the world wide inter-
weaving of humans and the unaccounted expanding power of global companies as
the threatening power of international criminality can only then not degenerate
into anarchy and thus give the most powerful all rights, when it becomes possible
to define the public global interest with a rational and democratic dispute to which
each human can participate equally. Moreover international institutions need to
submit to democratic control and become accountable in order to counter effec-
tively egoistic regional or even private interests. At the same time the states need
to be capable to dispose of a space of autonomy in order to provide security for the
people which fear for their live, health and chances for living as pensioners within
their local area.

It seems however that this is not any more the decisive question for the state le-
gitimacy. Decisive became rather the question whether the small nation-states are
still able facing the global problems to assume their main task that is the “politi-
cal” in its proper sense. In other words: Is it meaningful to guarantee for the de-
mocracy in the small area and to establish on the national level a social state when
the free space of the political available to the states and therefore also the space
for democratic decisions has radically been diminished and will even more radi-
cally undermined by global politics in the future?
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Are States Allowed to Expose their Citizens to the Sovereignty of the Global
Market?

This question however may be radically opposed by a different reflection. Still, in-
ternational politics are even today largely dependent from the power of the
mighty: Economically, military and strategically important states are able to im-
pose to the international decision making processes their proper interests as unilat-
erally and egoistically as global companies with a de facto monopoly within over
the market. If the smaller states would give up their last still remaining autonomy,
did they not expose their citizens to a totally unilaterally and democratically not at
all legitimized economic global order?

Reason and Emotions

Also in future the political will keep a local component. Police and order, culture
and education, health and environmental protection, housing and traffic as well as
social security can not be secured and cared for by worldwide regulations. They
can only be reasonable regulated on all levels from the local level upwards to the
national and international level.

Two contradictory developments oppose each other: The nationalistic need for
local identity and the global necessity for rational cooperation. By their emotions
humans are linked to their local environment. History, tradition, identity and feel-
ing to be home are values which can only be transcended locally. Rationally how-
ever, we have to admit that in the long term humans would loose their local homes
if they are not prepared at the same time to cooperation and participation on the
regional and international level. Citizens have to be prepared to transfer some of
the political independence in order to regain new regional and international jus-
tice. Emotionally people identify with the state as an island of sovereignty within
the see of international relationships. Rationally however, one has to accept that
this symbol of political independence definitely belongs to the past.

Leviathan-State

On one side the states face claims to strengthen local autonomy which are mainly
carried by emotional and some times even nationalistic energies. On the other side
one has to integrate into an international political network which restricts radically
the space for political autonomy. The question we have to face today is: Does the
state clapped out as last sovereign instance, as big bang of the state legal order,
fountain of law and justice? If the answer is yes what then remains reasonably the
position and function of the traditional nation state within a globalised and local-
ised world?

The state (with the exception of the USA) has certainly clapped out as big bang
of the legal order and as absolute sovereign Leviathan. This fact has to be admit-
ted in reality but also in theory. Of course the legal order of international law and
of constitutional law is still based on the constitutional fiction of the idea of sover-
eignty as final legitimacy of state decisions. The factual reality of the international
interdependency reveals however that the legal order builds up on a fiction which
is not any more tenable in reality. The “raison d’état” is embedded within a inter-
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national legitimacy. The question is only what kind of conclusions have to be
drawn for the traditional state facing this reality? Will it be totally marginalised or
will it still keep its importance as bridge between the domestic law and the inter-
national law which is still determined by the states as the main actors on the inter-
national level?

Inner and International Legitimacy

The political needs democratic legitimacy. National justice and national legal or-
der count on this democratic legitimacy and acceptance. The state remains still the
political unit which has the legitimacy to upheld the inner state balance, to deter-
mine local autonomy and to represent the inner state political community on the
international level. In addition local instances are needed. They remain the only
instances which can assume responsibility for social peace, multiculturality, inner
state decentralization, protection of fundamental rights and implementation of in-
ternational law. This tasks is still within the responsibility of the traditional state.
However, it will not any more be capable to claim for absolute sovereignty. The
state is bound to the international and partly regional supranational legal order. If
it wants to receive credits from international institutions such as the World Bank,
it must prove for good governance and demonstrate transparency, democratic ac-
ceptance, accountable political power and decentralisation of state power.

The World Order Does not Replace Legitimacy

Still single states will have to support their legitimacy on their common internal
order of values which represent tradition, history and culture and which are com-
monly accepted in order to hold the community together. Only on this fundament
the indispensable solidarity can grow. Without solidarity in the interior the peace-
ful living together even on the international level would be undermined. Up to
now the main task of the international legal order was to maintain and restore
peace among the peoples. The states were mandated to keep order among the indi-
vidual citizens. In future namely multicultural states will have to face the task to
keep peace not only among individuals but also between the different fragmented
communities.

Who Controls the International Division of Labour?

The raising division of labour between humans on the local level has been the
cause for early establishments of first political supra family communities. Today
the increasing complexity of the international network which expands the division
of labour on the international level has created new dependencies. Would those
dependencies require new enforceable mechanisms of decision making which
would limit the autonomy of the single states?

Holocaust: The Die brutalste Absurditdt absoluter Souverénitit

Undoubtedly the heaviest and most fateful development for Europe in history was
the Holocaust in which the Jewish race was to be totally exterminated from earth.
Legitimized by absolute peoples sovereignty the Fiihrer of the German nation de-
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cided to exterminate the Jewish race not only in the interest of the German people
but even in the interest of mankind. The ideology of nation based on the pureness
of the race wanted not to let “polluted” the pureness of its race by an other race. It
pretended to be the leading race on earth which is threatened in ist existence. Thus
it claimed to be entitled to exterminate the race declared by the Fiihrer as garbage
of the nation. The people which is composed of equal human beings and based on
this equality of individuals claimed its sovereignty and declared itself to a super-
god with regard to all other races which either had to be exterminated or expelled
in order to have enough space for the super race the Aryan.

This de-humanization was only possible because the claim to total sovereignty
has been transferred to the people thus the people became its own hostage of this
total peoples sovereignty. The Holocaust reveals the danger of the absolute not
any more accountable peoples sovereignty in the sense of HOBBES auctoritas not
veritas facit legem.

The Holocaust moreover proves where a pure ethnic understanding of the na-
tion can lead. Thus the Holocaust needs to become the never to forget and histori-
cally never to be repeated break in the history of the democratic development of
peoples sovereignty. No history of ideas should ever hide or dispel this historic
fact. It is part of the reality and of the danger of any idea of an absolute perceived
peoples sovereignty.

The Fall of the Berlin Wall

After World War II the world did split in two ideologically different camps and in
three big economically very different regions. As long as the states were inte-
grated in the ideological blocks, their statehood, legitimacy and authority re-
mained incontestable. The states were independently capable to save humans from
the villain that is from the ideological enemy.

This changed radically after the fall of the Berlin wall in the year 1989. This
fall symbolises the implosion of the reign of the communist party within the East-
ern European States. It leaved not only a vacuum of power but also a vacuum of
state. Wrongly one considered the states of the communist world as opponent of
the West but still as states with full sovereignty and thus members of the United
Nations. In fact they were not real states in the sense of western constitutionalism.
The state was a mere facade and alibi for a hierarchical domination of the commu-
nist party. This party did lead the apparatus of power without any constitutional
limit. The state was under the rule of the party and the constitution was a mere in-
strument in order to feign democratic constitutionalism. Once the power of the
party has been dissolved the societies “without state” needed first to found a new
concept of the state.

g) Universalism and Human Rights

The understanding of the state of modernity is based on the idea that the state has
to serve the human. Human beings that is individuals are the origin of the state.
The state has to be in their service. Thus, authority is based on the general consen-
sus and acceptance in one part ant the equal right and rule of law on the other part.
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The request of ancient times was the other way round: The individual was in the
service of the state and thus its subject. How should the question be put today that
is in the area of globalisation?

Simultaneously with the globalisation of the market the universalization of rea-
son, the ethic and thus the internationalisation of human rights did develop. The
internationalisation of the human rights limits the absolute sovereignty of the
states. With this newly developed international discourse on human rights the in-
dividual rights are in the focus. Group and collective rights are subjects of requests
which lead to autonomy self-determination or even to the secession of determined
minorities.

The World Authority of Reason

If today human rights are heavily violated all weak states have no possibility to
claim local raison d’état and sovereignty with regard to the new authority of the
world reason. They cannot find support within their national, traditional or reli-
gious convictions or even pretend that they are embedded in particular values such
as e.g. Asian values. Under the guidance of the United states the international
community decides which values are subject of the internationally recognized idea
of human rights.

Individual Rights

This new development of the idea of human rights is mainly influenced by the in-
dividualistic state concept which can be traced back to JOHN LOCKE. Therefore the
states have no title to infringe into the core of the inalienable rights. The social
contract is bound to the individual rights. For JOHN LOCKE the constitution has the
noble and only mandate to limit state power and not as with HOBBES first to en-
able state power. Based on the idea of human rights powerful states within the in-
ternational community feel to be empowered pretending to defend human rights to
intervene militarily or with economic sanctions into other states notwithstanding
the concept of state sovereignty.

Credibility of Human Rights

This good intention leads as final consequence to a political discourse on human
rights and away from their legal values. Finally all states which publicly defend
the indiscriminate implementation of human rights will always also take their eco-
nomic, strategic and political interests into account. They will mainly insist for
human rights when this also serves their economic interests. With regard to states
which are not within the field of their interest advocates for human rights will be
defenceless because they do not have the same interest because of the lack of eco-
nomic interest. States which are in their direct economic interest but powerful and
not willing to accept any critic will also not become direct targets of a human
rights policy.

In this sense with regard to human rights we can distinguish the four following
different classes:
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— States which are so powerful tat they consider themselves empowered to
prescribe other states how they have to protect human rights: (USA, EU).

— States with a human rights policy which became a target of the powerful in
order to impose strategic and economic interests within the region (Iraq);

— Marginal state which are not interesting and therefore often neglected by
international polititcs although thy clearly violate human rights. (many Af-
rican States);

— States which are economically very important and thus nobody dares to
question their human rights policy earnestly. (Russia, China).

Unity of the State?

Constitutionalism of modernity has though secularised the legitimacy of the state
and its authority and with the construction of the social contract laid it into the
hands of the people. Who however the people is, to this most difficult question
constitutionalism has no answer. Today the historically developed state claim
peoples sovereignty. This sovereignty however is often contested by the minority
nations which live within these states although they are not recognized as con-
stituent nations. Thos minority nations claim based on the right of self-
determination of the people autonomy or even the right to unilateral secession.
With this request the unity of the state is basically undermined and questioned.
The unity and indivisibility of the multicultural state is denied.

The theoretical concept of the constitutions which builds up on the concept of
the civic individualism and the equality of the homo sapiens denies on its part that
individuals which are basically equal can be divided according to ethnicity. The
inner peace of the state would be at stake. The state has to reconcile individuals
who fight with each others not peoples. The rational legal order can not accept
emotional symbols of ethnicity as state building principle. Conflicts between cul-
tural, religious or other language communities which occur within the unity of the
state are constitutionally ignored.

The state of post-modernity however will have to face this new challenge. It
has not only to reconcile conflicts among individuals but also among different
peoples. It does not only need legitimacy with regard to the majority but also with
regard to the different minorities.

Nationalism and Minority Problems

The three big revolutions did not lead to the end of history or to the end of con-
flicts as did neither the fall of the Berlin Wall in 1989 as FRANCIS FUKUYAMA
(;,The End of History*, Bloomington 2000) had pretended. But this event has fi-
nally marginalised the nation state as well as the state of the citizens (citoyens). At
the same time conflicts have been transferred within the inner society of states.
Under the leadership of the United States the international community has with
regard to these conflicts taken over the selective function of a world police power
however without legitimacy.

With the dissolution of the communist parties also the state-fagade of their
states has eroded. With the implosion of the authority of the party the legitimacy
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of the state authority also imploded. The legitimacy of the state was not touched in
homogeneous states where the legitimacy of the territory has never been ques-
tioned. But in multicultural former communist states also the legitimacy of the ter-
ritory of the state imploded. The different peoples living in these territories con-
sidered to be without state. The only unity to be considered was the national unity
without territory. Thus they claimed an original right to self-determination in order
to create a new nation state. However, as those nations were often dispersed and as
other nations lived within their territory they were again confronted with regard to
these new minorities with the claim to self-determination of those new minorities.
Historically the nations in South Eastern Europe were under the domination of the
Ottoman or Austrian Hungarian Empire. In both empires the peoples had some
original autonomy which did enable them to disperse notwithstanding the terri-
tory. Therefore there was no clear territory for either of these nations. All were
confronted with new minorities.

The State as Colonial State with a new Constitutional Fagade

This sharpening of ethnic conflicts between the peoples “without states” in East-
ern Europe has also expanded to the former colonies of the western states. Consti-
tutions and territories which have replaced the former authority of the colonial
power are today by many minorities understood as mere alteration of a already
lived colonial authority now by the majority nation. Also in some of these cases
minority or even majority nation require after the fall of the colonial regime to set
up a new state with new borders in which the unreserved legitimacy of all nations.

Rule of Law

Rule of Law and human rights have been universalised namely with the interna-
tional pact on civil and political rights and the international pact on cultural, eco-
nomic and social rights of 1966 as well as with the new established International
Criminal Court where the USA still do not take part and the new Human Rights
Council established 2006. While it is undisputed that all states are obliged to com-
ply to human rights and rule of law the concrete application and content of the
human rights has remained controversial. The questions whether social rights are
to be considered as well as part of the human rights as the liberty rights and what
should be the position of collective rights with regard to the minority rights have
remained core-questions of the world wide debate and discourse on human rights.
But even with regard to the right to live there are main essential differences. Thus
the USA have not abolished the capital punishment and thus accept this right only
with the reserve of this punishment. The human right convention and its protocols
of the Council of Europe however clearly prohibits the capital punishment in times
of peace. It even considers the long time the condemned have to wait for the exe-
cution with permanent insecurity as torture and violating article 3 of the conven-
tion.



76  Chapter2  From the Tribe to the State in a Globalised Environment

Universality and Universalizer

Even more problematic is the universalization of human rights from the point of
view of their content: Who is competent to define the content of those rights? No-
body would today contest the universality of those values. But as long as no le-
gitimate body is established which could define the content universal of the human
rights the universality lacks of basic legitimacy. Namely in man recent conflicts
the international community has justified its intervention with the protection of
human rights committed which are violated by the state to be punished. They
claim to be entitled to intervene in order to restore a regime which respects the
human rights. The international law however is not prepared for such universaliza-
tion namely connected with the military intervention and the establishment of de
facto protectorate of the United Nations (Somalia, Bosnia and Herzegovina, Kos-
ovo, East Timor or other states (Iraq). It lacks clear fundaments for legitimacy.
Moreover international organisations which are mandated to guarantee security
are not accountable to any court and have no system of separation of powers and
thus lack important rule of law principles. In principle the remaining state appara-
tus which is gradually replacing the international organisations has its final legiti-
macy on the other hand within the peoples sovereignty! This peoples sovereignty
is not replaced by the international interventions. The international community fo-
cus its function to the protection of human rights. The conditions for the estab-
lishment of a just order should be coming out of a constituent power which bases
its legitimacy on the peoples sovereignty.

International Criminal Court

The community of states made an important step towards universalization of hu-
man rights with the establishment of the international criminal court and the pos-
sibility to sanction based on international war crimes and law crimes against hu-
manity committed even by the highest representatives of a state. Unfortunately the
United states however still refuse to submit to this international criminal jurisdic-
tion. Because this superpower wants to exert on the whole earth police activity in
order to protect its interests. Thus, it fears that if the court would have jurisdiction
over its military it could politicise its decision and condemn the US and its sol-
diers with political and not with legal arguments. The main problem however is
not politics. The judiciary as third branch within the state has finally always also a
political function. The main problem is legitimacy. Though the United States con-
sider themselves legitimate to intervene on behalf of the international community,
they deny the legitimacy to the international criminal court to decide on crimes
which American soldiers did possibly commit during such interventions. And
even a law passed by congress requires the executive to intervene for the protec-
tion of American soldiers in case they would have to appear at the international
criminal court.

Selective Justice by the Media

Today the media would have the possibility to inform the world public on any bru-
tal violation of human rights committed somewhere in the most hidden corner on
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this earth. Internationally known and respected media financed by publicity how-
ever seem only to be able to inform the public selectively on human rights viola-
tions committed in the world. Thus, they influence also the foreign policies of the
states relevant for possible interventions selectively. Some idealistic international
non governmental organisations (NGO’s) care on their own to inform the interna-
tional public and the governments in order to mobilise political leaders in the in-
terest of a universal human rights policy. Thus, human rights are since long time
not any mere issues of internal decisions of isolated states based on their sover-
eignty. The idea of human rights is entrusted to a complex international almost not
transparent and accountable network which could undermine finally its credibility.

Double Standards in Human Rights Policies

Grave braches of human and minority rights committed by a state can — as we
have seen — be condemned by the security council of the UN and implemented
with international economic sanctions or even military intervention. The other side
of this coin is to be seen in the fact that with such competence of the security
council it will make political decisions on human and minority rights violation.
Those violations get into the mills of international politics. Who can make credi-
ble inner-state suppression before the world public may hope for support of the in-
ternational community, which if absolutely needed, will be prepared to intervene
by accepting the leadership of the US. Thus interventions depend on the strategic
interests of the US. Thus the human rights issue turns finally into a target of politi-
cal interests of the US.

Iraq

The American/British intervention with the coalition of the “willing” in the Iraq
has recently proven that the superpower USA is able even without decision of the
security council of the UN to militarily to intervene and to occupy foreign territory
with the argument of human rights violations, the defence against terrorism and
the protection against arms of mass destruction. Though this preventive war has
not been expressly legitimized by the Security Council it has not been condemned.
Although the Charter of the UN does only justify a military intervention in case of
an aggression, now without changing the charter wars presumably for protection
of human rights could be waged. The recent intervention of Israel in the Lebanon
makes it even possible to make intervene in prevention for the protection of its
own security.

Regional Protection of Human Rights

Human rights are not only subject of global but also or regional international con-
ventions providing even for a general legal protection and implementation. A lead-
ing role in this context is performed by the European Court of Human Rights of
the Council of Europe. This court can decide as final instance on Human Rights
violations with a legally binding judgement. With this court the member states
have transferred the power to make final decisions on human rights violations
even though they might be condemned by an action brought to court by one of
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their proper citizens. Thus, in Europe this court is the final instance on those hu-
man rights violations provided in the European convention for Human Rights.
Even in case a national legislature did violate with the legislation human rights the
court may review the case under the human rights convention. It thus becomes
also with regard to human rights a final constitutional court with regard even to
member states which do not have a proper constitutional jurisdiction with regard
to their legislature. Human rights are thus withdrawn from the power of the legis-
lature and even of the constitution maker.

Good Governance

Countries, which depend on international credits of the World Bank of the Interna-
tional Monitory Fund, are only able to get credits from these institutions if the ful-
fil according to the assessment of those institutions the conditions for a credit.
Those conditions are summarized with the requirement of good governance or
democratic governance. Besides to the rule of law those criteria’s contain trans-
parency of governmental activities, human rights, public accountability of the
government, transparent procedures, access to justice, acceptance of the govern-
ment and decentralization, elections and/or referenda according to rules of the
game known and enacted in advance. Public institutions need be reflect the needs
of the people. Authorities have to justify decisions and they must be able to im-
plement those decisions effectively. All people living in the country must be able
to profit from the economic development. Every citizen must have the possibility
to get information and to inform, freedom of opinion and of information must be
guaranteed. Recently the World Bank has even required public functions to be de-
centralized.

With these standards the question of legitimacy arises again. Wherefrom does
an international institution financed with the taxes of the member states deduce its
legitimacy to decide on the good or bad governance of a country? Of course the
answer is, only in countries with good governance international credits can effec-
tively help and this is in the interest of any tax payer. On the other hand one has to
ask on what bases such an international institution can assess good or bad govern-
ance? The legal and political responsibility of a wrong decision might have catas-
trophic consequences. But for those consequences neither the institution nor their
servants will have to pay for.

Environmental Protection

For the long term survival of mankind very important is the care for the environ-
ment and for the resources. Environment is not limited by state borders: The open
see belongs to all human beings as well as the air and the cover of the ozone. And
still, each local measure may have negative global effects on the entire Earth with
greatest extent. In dailies activities (traffic and use of energy), but also with im-
portant risks investments (Atomic power plants) or research projects (gene tech-
nology) the effects may have unthinkable consequences on the local, regional but
also global environment. Those who act local have at the same time a global re-
sponsibility. However international law up to now does not make any one really
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accountable. The first attempts to limit the charge of the environment are rejected
by the greatest consumer of energy the United States although many federal units
within the states have made exemplary legislation (e.g. California) The global en-
vironmental protection is embedded within the international network of economic
interest!

Terrorists against States

Up to now one did distinguish between the international law as the fundament for
international peace and the domestic law as an order which guides human beings
within the respective state territory. Now this originally practical line separating
two different systems still valid in the 20™ century is blurred. Since 9/11 with re-
gard to the new terrorist acts of private but international networks there is no more
any — even imperfect law — which could — as for instance the law of wars — guide
the states besides the national criminal law against such terrorist attacks and pro-
vide for basic principles in order to restore peace between private organisations
and states or to regulate the position of those international terrorists. Thus, the
USA still refuse to apply to the combatants captured in Afghanistan the Geneva
Conventions by claiming them to be unlawful combatants and thus no prisoners of
war. Although it is obvious that those people have been captured in a war against a
state accused for harbouring terrorist. After recent Supreme Court decisions there
is no some hope that basic principles of rule of law might be also applied to such
presumed terrorists. Whoever takes a soldier belonging to the US army as a pris-
oner can be condemned according to a decree of the American president. This was
apparently the model for the beginning or the war of Israel against Hezbollah on
the territory of Lebanon.

Besides the fall of the Berlin Wall the terrorist attacks of 9/11 in New York
have a similar impact on the development of the understanding of the state and its
function. For the first time in history a private network organisation such as Al
Qaeda has declared and waged war against a superpower. The more powerful a
state the more asymmetric and uncontrollable becomes warfare. In future not only
states wage war against states but against private organisations organised by inter-
net network and thus almost not reachable at all. As means of self-defence the
USA has not and could not directly attack the private organisation — this would
have even not been possible — but it intervened into the territory of the state in or-
der to prosecute the members of the organisation. The right to self-defence has
been claimed against states and nations which are exposed to terrorist organisa-
tions. States and nations may so — as showed in the recent case of Lebanon — been
dragged into a war because they are suspected to harbour terrorist organisations. A
clear distinction between states and private persons does not any more exist. The
states and their population are taken responsible for actions of private organisa-
tions within their territory be it only terrorist attacks prepared by internet.

Fading away of Territorial Border Lines of Nation States

Globalisation is fading away border lines between nations and persons. Up to now
territory, state and democracy have been constituted within clearly defined border-
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lines. State authority was defined by the territory and its border lines. In future ter-
ritory will gradually loose its constitutive force for the state. The symbol of the in-
dependence of the nation state, sovereignty is faded. The increasing international
division of power transfers state competences to international organisations on a
regional and global level. Even police functions up to now only undertaken by the
nation state, traditionally within its domestic competence have been transferred to
the international organisations, to the international community or even to the coa-
lition of the willing in the case of Iraq. States have to stand surety for their citi-
zens. They bear the responsibility when they according to the international com-
munity they did not provide for sufficient measures against terrorism defined by
the international community.

The once sovereign nation states need to accomplish clear expectations of the
international community. Also the global market creates expectations to the nation
states. Namely multicultural states should be able to provide for inner stability and
peace among the different communities. The previous clear defined function to
guarantee peace among states and state-communities has been reserved to the
United Nations now it has been transferred into the domestic responsibility of the
states.

Issues which were of mere domestic competence are no decided by the interna-
tional community. Nation states and namely weaker states have to submit their
raison d’état to the community of states.

Local Responsabilities

This does not mean that the nation state has totally lost its function. In contrary:
As state and member of the international community it is still responsible for its
domestic stability, harmony and inner security. Social responsibilities, implemen-
tation and application of the Rule of Law remain still of the almost exclusive do-
maine of the nation states. Only the nation states dispose of democratic legitimacy.
Though the nation state has lost its fiction of absolute sovereignty, the reality re-
mains that it remains still responsible for its populations, its territory as well as in
its interior domain as externally as political unity. This change the nation state can
only cope with, when they commit themselves at the same time on the global level
for more legitimacy, rule of law and responsibility for the newly established
bearer of international power.

Challenges of the 21°' Century

This new environment has unforeseen consequences for the states, the world of
states and in general on the proper understanding of the state:

1. States cannot any more decide autocratically on the granting of human
rights. Since they depend on the international cooperation they have to give
account that they guaranty the universally valid core of those rights. The
sovereignty of states in any case is not any more the big bang of law and
society.

2. With the internationalisation of human rights the states loose their previous
claim to deduce from the granting of human rights their authority. Deci-
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sions on human rights have not any more their legitimacy within the nation
state constitution. However, human rights can only profit from this supra
state legitimacy in so far as they are based on a general consensus and
committed to security of law and equal rights. With this one has to putt he
still open question whether and how far human rights have achieved a uni-
versal character and thus have to bet he fundament of each state constitu-
tion.

The states of our time canot any more decide autocratically on economy
and finances. Fiscal income of industrial states need to become internation-
ally competitive. With this condition the social achievements established
through centuries are under increasing pressure. There is no important do-
mestic party which could afford to request higher social expenditures and
salaries and at the same time to pay the price for lower competitiveness.
The space for political decision making has radically diminished with re-
gard to domestic issues such as social, economic, financial, environmental,
scientific, educational, health, food and drug, traffic, and labour politics.
The strenghtened nationalism will also lead to new structures with regard
to the inner state structures. Claimes for more autonomy of minorities, En-
deavours for internal peace politics by con-federalisation, federalisation
and decentralisation in order to accommodate the interests of different eth-
nicities and to enhance a peaceful coexistence and togetherness and coop-
eration within the state will only be possible by accepting new fundamental
concepts of the state. The nation state of the 19™ century was a democratic
unitary state in the French of British sense. Federalism was only considered
as an additional tool for better separation of powers in order to limit state
power more effectively for the sake of individual freedom. A state com-
posed with different cultures, religions and ethnicities will discover within
the new function of identity provided for by decentralization and federal-
ism a new chances in order to achieve legitimacy not only with regard to its
minorities but also towards its majority.

The interweaving on the international level of the economy will not only
continue to merge the states but also their regions, districts and towns. Be-
sides the traditional international treaties among the states also regions and
towns will regulate international co-operations beyond their state borer
lines. The nation states will their competences with regard to foreign policy
not only transfer to international organisations, they will also have to trans-
fer some of those powers within the domestic structures to their local sub-
units and local authorities.

The international interweaving of economy and politic goes back to the
human fundamental need to struggle for more freedom space by division of
labour and mobility. Division of labour however, produces dependencies.
Dependencies on their side produce new power. This power on ist side has
to be limited to become accountable and to be controlled in order to be
used in the proper interest of the concerned community. For this reason in
the age of globalisation we need institutions which commit that the power
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produced by the international interweaving is embedded into an account-
able and democratically influenced politic.



Chapter 3 The Idea of the Human Being and of
the State as Starting Point of State
Theories

A. The Influence of the Idea of the Human Being on
State Theories

l. Introduction

Need Angels, Need Devil’s a State?

The question with regard to the relationship of the state as abstract construct
founded by human beings merged to a bigger collective community and its claim
to authority and to humans as subjects depends is finally of philosophical nature.

What are the essentials of the human nature which determine the understanding
of the state and ist authority?

In other words: Why does the human being as a live being contrary to the ani-
mals and plants need a state? And: if humans cannot survive without state how
does he finally have to be designed?

The answer can only depart from to extremes:

a) Humans are by nature good beings, all humans are angels: In this case the
state would have to be seen as an evil of humanity because angels do not
need a state.

b) Humans are by nature evil beings: All humans are devil’s and cannot be
forced by any state enforcement to peace and law and order.

There is no state philosopher who would depart from the idea that humans are
but devil’s or angels. There understanding of human nature is always subtly dif-
ferentiated. For some humans are closer to angel like beings. Therefore the state as
compulsory construct and its constitution should be driven towards this under-
standing. For others on the other side humans are but evil beings which however
are capable of learning and thus can be brought to order by reason and force.
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When we join with people, we certainly have our own determined idea how
these persons should behave according to the human nature. We have expectations
with regard to our opposite partner. Humans are proud, sensitive, ambitious, full
of hope, loving, malicious, understanding, communicative, depressive, antisocial,
helpful and generous. We thus assume that humans based on their nature behave
differently as an animal. Does the behaviour of our partner however not corre-
spond to our expectations which we would have from the nature of the human we
consider this as abnormal either bestial, devilish or angel like or even sacred.

Humans are Capable to Learn

Let us further imagine that the human is a being which can neither learn nor un-
derstand nor is it capable for communication. Such beings can by their nature not
at all build a state. For such endeavour beings are necessary which can learn, re-
ceive, process and forward information. Also state regulations by law for the liv-
ing together are only meaningful, when the people living in those states, can be
understood but also be obeyed to by each individual. Men and woman need not
only understand the laws they must also be able to comply to them based on their
proper insight. Without these capacities to assess the correctness of legal orders
and without the liberty to decide laws enacted by parliament would just be as un-
thinkable as the judgement of the judge which presupposes the liberty of humans
to reflect and to choose.

Can one distinguish between better and inferior humans? Humans belong as a
species belonging to the homo sapiens independent of race and gender to the ge-
nus of the highest developed living beings. One could however always observe
opinions which considered human beings different according to their race, gender
or religion. Based on the different qualities they were assigned to different catego-
ries. Such opinions did justify the discrimination of races, nations or general the
female gender and legitimized exploitation of individuals as slaves, as humans
with less rights (segregation, apartheid) or even as evil race to be expelled or even
exterminated (Holocaust)

Humans can Say ,,No*“

In Europe until the 15th century one departed generally from the idea that humans
according to their nature are assigned to a given and not changeable position
within the structured hierarchical feudal society. According to this understanding
each men and women hat its place within the universe. They had to function ac-
cording to their role and status, which corresponded to their nature.

With the European renaissance starts a radical change with regard to the view
of the nature of human beings. In this period the humanists became aware hat
human distinguish themselves from other living beings because as beings with
reason they are principally equal and therefore as beings with reason they should
not be given a predetermined unalterable position within the feudal hierarchy of
the society. Some part of their “nature” humans can workout with their own ca-
pacity and force. Humans can enlarge their knowledge independently, thus make
their opinion and decide accordingly. In short: they can in their own and proper
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responsibility say “no” but also “yes”. The nature with their proper reason makes
human beings thus to the only being of this world from a mere object to a subject
who can with others design its proper environment.

The State with Enforceable Order

With this discover the fundament for the later secularization of the state and the
transfer of state authority from the grace of God to the people has been laid.
However, almost an as important question remained open. Is the human being in-
deed by its nature made for a political community — in the sense of the state as a
rational artificial construct established by reflection and choice — or could it sur-
vive without state? A political construct that is a polity can — if necessary — en-
force legal obligations with means of coercion. Some states consider themselves
even to be entitled to execute a criminal as revenge or deterrence with the capital
punishment. In case of legitimate defence all states still can require from their citi-
zens for the protection of their state integrity to sacrifice their highest good: their
life.

In earlier times the king based his legitimacy on religion as a king by the grace
of God. Today the states can deduce their legitimacy only democratically that is
out of people’s sovereignty. Wherefrom however can the majority within a de-
mocracy deduce the legitimacy to rule over the minority? Such legitimacy can fi-
nally only be philosophically explained based on the idea of the nature of the hu-
man being. Only, if we can make clear that also defeated minorities would need a
state limited within its powers majorities are able to justify their decisions with re-
gard to the defeated minorities. Thus, one has to try to explain with the view of the
idea of the human nature that a supra family chosen and artificial polity corre-
sponds to a necessary and immanent need to the human nature. If humans were
angels they could live without any authority. They would based on their insight by
nature always choose the good and correct behaviour. Angels don’t need a gov-
ernment. Those who share this optimism thus will stand up for the position that
states are not needed but should be closed for the benefit of mankind.

Evil Humans

On the other side we can find opinions and theories which would qualify human
beings by nature as evil beings which can live with each other — without the force
of the polity — only in a state of war. Thus the state has to guarantee peace among
the people. Would humans be devil’s that state would be meaningless as if they
would all behave as angels. States which guide humans with laws are thus only
meaningful when human beings on one side need binding obligations as guide-
lines for the correct behaviour and on the other side are capable to learn and to
adapt in order to accommodate to the will of the legislature and the state authority.
Thus, the state theories which have initiated in the enlightement the secularization
of the state marked by a view of the nature of human beings which moves between
the too extremes the human angel like or devil like by nature.
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Reasonable Egoists

Some consider however, that humans are beings which pursue their egoist inter-
ests but are still able with their reason to act reasonable to a limited extend without
coercion and to commit for the general interests of the common good. For the
scholars representing these concepts though humans can not live without state and
state authority the state should limit its power only for tasks which are absolutely
necessary. A part from the state power humans would should be free and able to
act according to their reason. The range of different opinions and concepts of this
moderate group is very large. It goes from those who focus mainly on the reason
of men (I. KANT) up to those endorsing a view of the human being who seeks only
his profit (ADAM SMITH), but the guarantee that all get their just profit is not to be
provided by the state. The invisible hand cares for the just distribution of the
goods.

Others again pretend that humans by their nature seek quarrel, conflict and even
violence. Thus, they can only survive as mankind it they join into an artificial as-
sociation which is able to hold them peacefully together with authority, force and
coercion.

In the following we shall based on some examples of the most prominent expo-
nents of these different tendencies with regard to the view of human nature and the
state theory explore those relationships between the state and its human beings.
These explanations will reveal that the view of human nature of the enlightement
period which has mainly contributed to a new understanding of the state has deci-
sively been influenced by the view of the human nature already to be found within
the earlier Christian philosophy.

1. The View of the Human Nature within the Christian Theology:
State and State Authority are Wanted by God and thus
Indispensable for Human Beings

The Search to the Human of the Paradise

The European philosophy of state of the enlightement period is essentially marked
by the Christian body of thought. In the beginning the thinking of the modern
times he power of the ruler has been justified with religious and moral arguments.
Then all these issues have evidently been considered as questions based on a reli-
gious background. Only with the modern natural law concept bound to human
reason it became possible to separate the ethical issues from religion.

The basic theme of the thinking on the state in the early Christianity is primar-
ily not politically focused on this world but spiritually conceived for the world
hereafter.

In his essay on “Adam in the theory of state” GEORG JELLINEK (1851 — 1911)
has established how much the state theories of the modern constitutionalism have
been marked by the atomised already in the Bible designed view of the individual
human nature. The decisive question for the theories influenced by Christianity is
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to explore the human nature before and after the state of paradise. Would human
beings also need a state in their status in paradise? Would human beings not be in
a status where they would only seek without any guidelines the good and would
only wanting to serve the common good? Is the state a necessary evil and thus a
consequence of the original sin? Does the human being accept the power of the
state as necessary evil and as logical consequence of the original sin?

a) AUGUSTINE (354-430): The State as Necessary Evil

The Fall of Man by Adam

The fall of man by Adam is understandably either explicit or at least the imaginary
condition of the considerations of all state philosopher coming from the Christian
theology. For AUGUSTINE (354—430) the state has its bases in the human nature
taken from the model of Adam. At the time of the paradisiacal relationship be-
tween Adam and Eve to their master the City of God is pre-designed. Mankind has
as main goal to achieve the City of God. The realization of this City of God (de
civitate dei contra paganso, the city of Gode against the paganes) however will
only occur at the end of all times. The sinful Adam and his successor Cain did in
contrary create the city of men or the earthly city (civitas terrena), which is essen-
tially marked with the indissoluble curse of the original sin.

Had men as angels been without guilt and sin there would only be the city of
God guided by the eternal peace. Because humans are sinful they have to bend to
the earthly authority even when it is exerted by evils.

The earthly city, which does not live by faith, seeks an earthly peace, and the
end it proposes, in the well-ordered concord of civic obedience and rule, is the
combination of men's wills to attain the things which are helpful to this life... And
each victory even though it goes to the bad is a punishment of God in order to
humiliate the losers and to purify them from their sins be it to punish them for
their sins.” (AUGUSTINUS, City of God book XIX.)

Original Sin and Power

The earthly city according to AUGUSTINE is marked by war, misery and need. For
this reason the first goal of each human community must be to establish peace.
This peace however will always only remain a earthly peace. Permanent and eter-
nal peace will only come when the Son of God will come back to earth and estab-
lish the City of God.

The theme of the heavenly city and the earthly city is in principle the history of
two life-forms of humans determined by religion. The guilt caused by the original
sin dominates however the bases of authority In other words: The question with
regard to the justification of power is not at all put because this question is a po-
litical question. For AUGUSTINE there is no “state power”, because the state is a
consequence and an idea of the religious setting of humans.
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b) THOMAS AQUINAS (1225-1274): No Humans without State

Zoon politikon

THOMAS AQUINAS on the other hand has a totally different view with regard to the
relationship of the nature humans to the state. Influenced by the philosophy of
ARISTOTLE according to which the human is in its nature dependent on the com-
munity he concludes that it is not the guilt of humans, which produces this need to
community but his sociability which requires the establishment of authority over
the association of higher supra family communities. “In a town however which re-
alizes the most perfect form of life within the community one finds every thing
which is necessary for life. This is even more the case within a bigger territory be-
cause of the common battle and the common help against the enemies. “(THOMAS
AQUINAS, De regimine principum on Kingship I. book chapt 1)

Authority and Paradise

Contrary to AUGUSTINE and later LUTHER, who considered the state is finally a
consequence of the Fall of Man corresponds the state for THOMAS independently
of the original sin to the natural need of human beings. In paradise as well as after
the area of paradise humans cannot based on their proper nature not exist without
state. How however THOMAS AQUINAS could he explain that there exists also in
the state of paradise coercive power or at least authority? As there needs to be a
state as well in the status of paradise as after the paradise in the state of the origi-
nal sin authority is a needed part of the human nature. However he distinguishes
the two types of authority: From one point of view one can understand authority as
opposite to slavery. One can consider the one who has subjugated a person as
slave as the master. In a very general sense one can understand authority also as a
relationship of a human being to its master to which he/she is somehow sub done.
“Master” from this point of view is the one who is in a office with the responsibil-
ity to guide free peoples. In the first instance power of authority is excluded in a
state of innocence. In the second sense however it can very well exist in the origi-
nal status of human beings. To exert authority in this sense does mean that the
power over other free human beings is aimed at the fulfilment of the welfare and
the common good of its subjects. Such authority over human beings had also ex-
isted in the original status. The state as supra family form of community is needed
because human beings are by their nature sociable beings. Authority of the “good”
is necessary because it would be nonsense if somebody more capable with regard
to its knowledge than the others would not use the capacity for the profit of every
body in the sense of Peter: “Each one should use whatever gift he has received to
serve others,...” (1 Peter 4:10) (TH. AQUIN, Summa Theologica, Question 96,
Art. 4).

Common Good as Goal of the Authority

In the status of paradise authority is determined by the common good which eve-
ryone tries to achieve. Because human beings are burdened by the original sin that
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is they are evil they need however also to tolerate authority which they would not
accept in certain cases even slavery.

Who under these circumstances gives the ruler the right to rule others? “And
therefore God guides the things in a way that he puts certain causes for the guid-
ance of other causes; as the teacher doe not only turn its pupils to knowledgeable
humans but also to teachers for others.” (TH. V. AQUIN, Summa Theologica, book
I. Question 103. Frage, Art. 6).

The Authority by the Grace of God

The highest authority in world is God (Jesus Christ) the kyros. From him states
and their rulers deduce their title to govern. This opinion will be often repeated
and confirmed by the later catholic teaching. “Hence, it is divinely ordained that
he should lead his life—be it family, or civil—with his fellow men, amongst
whom alone his several wants can be adequately supplied. But, as no society can
hold together unless some one be over all, directing all to strive earnestly for the
common good, every body politic must have a ruling authority, and this authority,
no less than society itself, has its source in nature, and has, consequently, God for
its Author. Hence, it follows that all public power must proceed from God. For
God alone is the true and supreme Lord of the world. Everything, without
exception, must be subject to Him, and must serve him, so that whosoever holds
the right to govern holds it from one sole and single source, namely, God, the
sovereign Ruler of all. There is no power but from God."[* (Encyclica On the
Christian Constitution of States 1885 pope Leo XIII).

How ever the human nature has been regarded the state in the Christian world
was a consequence of the rule of God over mankind. State power to use coercive
force has been legitimized within the divine authority. Humans were created by
God. And it was the will of God to submit human beings under the state authority.
The ruler which had to achieve the common good (bonum commune) did fulfil the
will of God on this earth and were Kings by the grace of God with the symbol of
the sword which has been transferred to them by the pope. Law and legislation
was wanted and prescribed by God. State authority was authority ordered by God.
But also the law had its origin within the divine wisdom and will.

Sources of Liberalism?

With the secularization state and law however have been withdrawn from their di-
vine origin. How was this possible? In principle Christianity of middle ages has it-
self mainly influenced by THOMAS AQUINAS prepared the later secularization and
even influenced. The idea that humans are themselves subjects and as such oppo-
site to their state is with regard to its core-content already taught by the scholastic
and mainly by THOMAS AQUINAS. He required from the body politic that it gives
to each individual what is his that is it with its decision it schould achieve the
goals and prosperity of each individual. Thus he departs from the basic idea that
humans are not mere objects of the will of god or of a political authority. They are
proper subjects which have to be respected for their proper sake.
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Nine Principles of the Theory of State of THOMAS AQUINAS
The key elements in the theory of THOMAS AQUINAS are:

The human being is as a rational animal wanted by God,

human persons bear their goals within themselves;

they are beings with their proper dignity;

by ist nature every human person is free, he/she does only exist because of

themselves;

5. human persons are subjects and can as such not be given up fort he com-
munity;

6. the human person is not only a single individual and a subject but also by
ist nature a social neighbour (zoon politikon with ARISTOTLE);

7. because the human person is by nature sociable it is also by nature a politi-
cal animal;

8. the aim of politics that is of the state is to enable each individual to achieve
ist proper goals;

9. the state builds up on the bases of the human being, who dos on ist part has

ist ground and goal in God.

bl N e

c) Reformation

1. MARTIN LUTHER (1483-1546)

Two Kingdoms

The view of AUGUSTINE has been developed and extended by MARTIN LUTHER in
his essay “On Secular Authority”. He divides the world into kingdoms, the king-
dom of God and the kingdom of the world: ,,Here we must divide Adam's chil-
dren, all mankind, into two parts: the first belong to the kingdom of God, the sec-
ond to the kingdom of the world. All those who truly believe in Christ belong to
God's kingdom, for Christ is king and lord in God's kingdom, as the second Psalm
[v. 6] and the whole of Scripture proclaims...Now: these people need neither
secular [weltlich] Sword nor law. And if all the world [Welt] were true Christians,
that is, if everyone truly believed, there would be neither need nor use for princes,
kings, lords, the Sword or law. .... All those who are not Christians [in the above
sense] belong to the kingdom of the world or [in other words] are under the law.
There are few who believe, and even fewer who behave like Christians and refrain
from doing evil [themselves], let alone not resisting evil [done to them]. And for
the rest God has established another government, outside the Christian estate and
the kingdom of God, and has cast them into subjection to the Sword. So that, how-
ever much they would like to do evil, they are unable to act in accordance with
their inclinations, or, if they do, they cannot do so without fear, or enjoy peace and
good fortune. In the same way, a wicked, fierce animal is chained and bound so
that it cannot bite or tear, as its nature would prompt it to do, however much it
wants to; whereas a tame, gentle animal needs nothing like chains or bonds and is
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harmless even without them. If there were [no law and government], then seeing
that all the world is evil and that scarcely one human being in a thousand is a true
Christian, people would devour each other and no one would be able to support
his wife and children, feed himself and serve God. The world [Welt] would be-
come a desert. And so God has ordained the two governments, the spiritual [gov-
ernment] which fashions true Christians and just persons through the Holy Spirit
under Christ, and the secular [weltlich] government which holds the Unchristian
and wicked in check and forces them to keep the peace outwardly and be still, like
it or not.” (MARTIN LUTHER, on secular authority Nr. 3 and 4).

Civitas terrena

Christians would thus not need any laws. They behave correctly. Laws have only
to be made for the non Christians. ,,Therefore care must be taken to keep these two
governments distinct, and both must be allowed to continue [their work], the one
to make [people] just, the other to create outward peace and prevent evildoing...
'It [the Sword] is not a terror to good works, but to the wicked.' And Peter says [1
Pet. 2:14]: 'It is given as a punishment on the wicked." (M. LUTHER, On Secular
Authority). But, because only few believers behave as real Christians and there-
fore there can not exist a Kingdom of only Christians every where the world au-
thority has to be established that ist he kingdom of the world or in the words of
Augustine the civitas terrena.

2, HULDRYCH ZWINGLI (1484-1531) and JEAN CALVIN (1509-1564)

The Parliament of Zurich and the Theology of the Alliance

With the reformation the first important turn towards the development of people’s
sovereignty has been initiated. The two reformers ZWINGLI and CALVIN have ac-
cording to the theory of LUTHER of the two kingdoms and with regard to the bibli-
cal meaning of the old people of Israel which the Ark of the Covenant have con-
cluded the alliance with god replaced the king and the pope by the grace of God
with the people of the believers. World and spiritual authority found their bases,
justification and origin within the alliance of the believing peoples with God. The
ruler deduced its title to rule not any more from God but from the people which
was entitled to decide on right or wrong based on the alliance with God. Institu-
tionally these ideas have been put into effect with the parliament in Zurich pro-
posed by ZWINGLI. The state philosopher JOHANNES ALTHUSIUS has transcended
this view of theology into a concept of state.

. Enlightment

From Christianity to ,,Modernity*

With these new ideas the power of the state authority was bound to the alliance of
the people with its God. The rulers were accordingly not any more directly ac-
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countable to their God, but to the people for their activities and measures. It could
not any more escape its responsibility toward the people with the argument it is re-
sponsible alone to God and thus the subjects had no right to question its authority.

The next step was the total dissolution of the legitimacy of the authority and of
the bases of all legal rights and obligations from the Almighty or any transcenden-
tal might. This step for a legitimacy fully detached from God however, was only
possible with a general secularization of state and law. With this secularization
law and justice should find their bases on an other fundament which was different
from theology and transcendental ethics.

From Gods Sovereignty to Peoples Sovereignty

How could one however, justify that the people was entitled even without the alli-
ance with god to become the origin, bases and starting point for the legal order.
How could the people justify itself as “Big Bang”? Certainly the majority of the
people cannot claim to have out of it self the right to decide validly for the minor-
ity. The German reunification e.g. has been legitimized by the majority of the vot-
ers. However had this majority also the legitimacy to decide for the minority? The
minority can only be bound to the decision of the majority, if the following is un-
disputed:

1. that the German people is a unity in which the majority of the people can
decide;

2. that this unity provides fort he legitimate legal bases which does legitimate

the majority to enact a constitution and to enact binding legislation.

The first question will be dealt with in chapter eight. It has namely become ac-
tual and even explosive in the area of post-modernity. The second question how-
ever was mainly an issue of the enlightement and it will be treated within the fol-
lowing pages by exploring some different leading philosophical opinions of the
enlightement period, which all did base their legitimacy concept on the their spe-
cific image of the human being.

a) War of All against All (THOMAS HOBBES)

Cromwell, the Leviathan?

One can certainly pretend rightly that the real founder of modern constitutionalism
is THOMAS HOBBES (1588—1679). HOBBES has developed the theoretical bases for
the justification of state and political authority with a concept which is in itself to-
tally logical and consistent. At the same time it bans the transcendental Got nor
out of morality but out of the law and thus also out of the bases for the legitimacy
of the state and of the political authority. Probably impressed by the existential
fear and insecurity of the peoples during the English civil war in the forties of the
17" century for him the need of human beings for security and possibility for sur-
vival was for him the highest possible value. Within this context in the year 1651
after the abolishment of the monarchy and the execution of Charles I in 1649 by
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the Long Parliament and before the instalment of Lord Cromwell as Lord Protec-
tor and Head of state (1599-1658) by the rump parliament in 1653 he edited his
main oeuvre the Leviathan. Within this philosophical master piece he did legiti-
mate the subjects even to change the ruler in case he/she is not any more able to
protect its subjects.

The ,,egocentric”“ Human Being

,»S0 that in the nature of man, we find three principal causes of quarrel. First,
competition; secondly, diffidence; thirdly, glory The first maketh men invade for
gain; the second, for safety; and the third, for reputation. The first use violence, to
make themselves masters of other men's persons, wives, children, and cattle; the
second, to defend them; the third, for trifles, as a word, a smile, a different opin-
ion, and any other sign of undervalue, either direct in their persons or by reflection
in their kindred, their friends, their nation, their profession, or their name. Hereby
it is manifest that during the time men live without a common power to keep them
all in awe, they are in that condition which is called war; and such a war as is of
every man against every man. For war consisteth not in battle only, or the act of
fighting, but in a tract of time, wherein the will to contend by battle is sufficiently
known: and therefore the notion of time is to be considered in the nature of war, as
it is in the nature of weather. “ (TH. HOBBES, Leviathan first part chapter13).

Social Contract in order to Pacify the War of All against All

“Hereby it is manifest that during the time men live without a common power to
keep them all in awe, they are in that condition which is called war; and such a
war as is of every man against every man.” (TH. HOBBES, first par chapter XIII)
This war of each against each can only be levied by a strict coercive order which
mediates the quarrels of the human beings. Because human beings fear most a vio-
lent death. Thus, for the reason of survival they are most interested to live in an
order of peace. With laws alone however one can not establish a peaceful order
“....And covenants, without the sword, are but words and of no strength to secure
a man at all. Therefore, notwithstanding the laws of nature (which every one hath
then kept, when he has the will to keep them, when he can do it safely), if there be
no power erected, or not great enough for our security, every man will and may
lawfully rely on his own strength and art for caution against all other men.” (Tho-
mas Hobbes Leviathan Part II Chapter XVII)

For this reason laws need to be enforced with coercive power if necessary with
arms. Peace can only be established if each individual transfers all his/her power
and competences to one or more human beings. “The only way to erect such a
common power, as may be able to defend them from the invasion of foreigners,
and the injuries of one another, and thereby to secure them in such sort as that by
their own industry and by the fruits of the earth they may nourish themselves and
live contentedly, is to confer all their power and strength upon one man, or upon
one assembly of men, that may reduce all their wills, by plurality of voices, unto
one will: which is as much as to say, to appoint one man, or assembly of men, to
bear their person; and every one to own and acknowledge himself to be author of
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whatsoever he that so beareth their person shall act, or cause to be acted, in those
things which concern the common peace and safety; and therein to submit their
wills, every one to his will, and their judgements to his judgement.”

This is only possible by a contract or coventant: ,, This is more than consent, or
concord; it is a real unity of them all in one and the same person, made by cove-
nant of every man with every man, in such manner as if every man should say to
every man: [ authorise and give up my right of governing myself to this man, or to
this assembly of men, on this condition; that thou give up, thy right to him, and
authorise all his actions in like manner. This done, the multitude so united in one
person is called a COMMONWEALTH; in Latin, CIVITAS. This is the genera-
tion of that great LEVIATHAN, or rather, to speak more reverently, of that mortal
god to which we owe, under the immortal God, our peace and defence.” (TH.
HOBBES, second part chapter 17)

Leviathan: The Commonwealth

“A COMMONWEALTH is said to be instituted when a multitude of men do
agree, and covenant, every one with every one, that to whatsoever man, or assem-
bly of men, shall be given by the major part the right to present the person of them
all, that is to say, to be their representative; every one, as well he that voted for it
as he that voted against it, shall authorize all the actions and judgements of that
man, or assembly of men, in the same manner as if they were his own, to the end
to live peaceably amongst themselves, and be protected against other men.

From this institution of a Commonwealth are derived all the rights and faculties
of him, or them, on whom the sovereign power is conferred by the consent of the
people assembled.

The representative of this state thus has all powers. Although HOBBES does not
exclude other but monarchic governmental systems he still clearly prefers the
monarchy. These superiors are entitled to all competences because the law
emerges only out of the covenant which has made the state and the state authority.

It is true that they that have sovereign power may commit iniquity, but not in-
justice or injury in the proper signification. Fifthly, and consequently to that which
was said last, no man that hath sovereign power can justly be put to death, or oth-
erwise in any manner by his subjects punished. For seeing every subject is author
of the actions of his sovereign, he punisheth another for the actions committed by
himself. (TH. HOBBES, second part chapter XIII).

Prometheus

With the construction of the social contract HOBBES has somehow similarly to
Prometheus from the Greek legend stolen the “fire of sovereignty” from the gods.
Because of this theft of fire by Prometheus human beings became more independ-
ent from nature. With the theory of the social contract HOBBES transferred sover-
eignty and thus also the final bases of validity of state and law to mankind and
thus to the peoples of a secular world. He released the state and political authority
from its legal (not moral) responsibility towards God. Rulers are morally bound to
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pre-state justice, but this does not change the fact that the subjects are submitted to
the legal orders of the ruler even though his/her acts may be immoral.

With the social contract human beings which exert state authority get legitimate
not only to decide on their individual life but also on the fate of the polity and the
human beings entrusted to this polity. The social contract turned into a fictive big
bang out of which the state, political authority, justice and law have emerged.

The social contract may be limited to protect human beings and to sustain the
inner peace. The state authority however is totally free to assess what is needed for
this protection. Although peoples are protected by the Leviathan, who protects the
peoples from the Leviathan? That also those who exert state sovereignty also may
belong to the one dimensional view of the human being that is egoistic, despica-
ble, cunning and brutal he doesn’t exclude but he accepts it as price to be paid for
the survival as the smaller evil. Would he also have made the same judgement af-
ter knowing the brutalities of the Nazi regime?

The ,,Big Bang*“

The view of the power-greedy human being which can not be controlled only by
laws but only by power and coercion does not only open the path to the secular
justification of the state but also to the justification of the unlimited and absolute
might of the state. Although the state is bound to morality but with regard to the
law the state is its only origin.

The unique achievement of HOBBES is based on the fact that his theory of the
social contract goes back to the view of the human being which considers humans
as part of the species of the rational homo sapiens which is capable and willing to
decide on its own fate and therefore also capable to construct with reflection and
choice an artificial supra-family body politic. It is self evident that all those who
belong to the polity have to be treated as equal citizens able to decide rationally
and thus to have concluded and became members based on their insight into the
necessity of the social contract.

Hereby however, we have to be aware that HOBBES contrary to LOCKE does not
depart from the idea that in some ancient times of human beings in fact and in re-
ality such a contract has been concluded. For HOBBES the social contract is a ficti-
tious though pre-condition of the state. Without such pre-condition state and po-
litical authority are not thinkable. They are the immanent consequence to the
nature of the human being without which mankind could not survive.

b) The Significance of the State Philosophy of HOBBES for our
Modern Times

HoBBEs and the later Legal Positivism

The idea of the social contract has changed theory and praxis of state and law fun-
damentally. From now on in theory the positivistic teachings, which would be un-
thinkable without social contract and the Leviathan of JOHN AUSTIN (1790-1859),
HERBERT HART (1907-1992) and HANS KELSEN (1881-1973) have their funda-
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ment within are gaining decisive importance. Now the secularized state, law and
justice are exposed to the discretionary design of the ruling human beings. State
and law can be altered and created according to the visions of the Leviathan. The
status and the position of the individual within the hierarchy are not any more de-
pendent on the verdict of God. With the fire of Prometheus men and woman be-
came independent from nature with the secularized sovereignty from HOBBES the
human society has achieved its independence from the Almighty.

State Absolutism of the European Continent

With his absolutistic theory of the Leviathan THOMAS HOBBES mainly influenced
the thinking on the state on the European continent. The European nation states
emerged after the French Revolution have been marked with the idea that human
rights are not pre-state rights but rights granted by the state and the constitution.
First the state needed to be done in order to grant with its constitution the Human
Rights. The state according to this understanding is the only and unique funda-
ment of law and constitution. Contrary to this understanding the later Anglos-
Saxon and mainly American understanding has been mainly influenced by the
ideas of JOHN LOCKE born half a century later.

States as Islands of sovereignty

The actual philosophy has led to a new interpretation with regard to the relation-
ship between the state and the human being. Two starting points were essential:

— The science of the anthropology did become part of the state philosophy as
a pre-condition.

— The state became based on is new function the indispensable factor to se-

cure the life of the human being.

HOBBES whom one undoubtedly can consider the proper founder of modernity
did construct the state as the only corrective to the war state of nature. With this
understanding he reduced the “political” to only one possible polity, which dis-
poses within its internal as external power of the monopoly to use coercive power
and to decide on peace. The anarchic world community with centralistic states
which behave as isolated islands of sovereignty thus is prepared in theory.

Therapy of the Insufficient Human Being by the State

The analyses of the nature of the human being, is according to HOBBES the indis-
pensable starting point for the explanation and the justification of the state. Out of
the nature of the human being he deduces the need for a state since without state
mankind could not survive. The state turns into the instance which can lift the de-
fect of the state of nature.

Humans are according to their nature at the same time natural beings but also
beings which accoding to Hobbes are determined by a double nature:

a) They are as well natural as also
b) reasonable beings.
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Since the human being by its nature needs to expand on the cost of other human
being (bellum omnium contra omnes) the state alone can dam this impulse for

power.

Nature and Significance of the Social Contract

As a reflexive and reasonable being humans are in addition capable to create with
people like them a state. The foundation of the polity is based on a social contract
in which the people submit to the polity. The emphasis of this act are:

a)
b)

¢)

d)
e)

2

h)

The road to peace is pointed by the reason by the natural laws.

The content of contract with regard to liberty and freedom is ampty, that is
it contains only two articles (articles of peace):

ba) peace should be achieved,

bb) how can peace be imposed.

The polity is thus the indispensable consequence of the necessity to estab-
lish peace within the society.

The state legislation needs to be implemented with the force of arms.

Peace can only be established when each individual transfers all its powers
and forces to one or several humans (Leviathan).

This can only be achieved by a contract by which all are prepared to submit
to the one and unique institution with the power to command. The contract
is limited to the only protection of peoples and to the conservation of the
inner peace.

Bearer of the authority is of this state is a Leviathan that is an artificial
body politic replacing this authority. The sovereign (Leviathan) represents
the will of those which did install it.

With the conclusion of the contract humans became citizens, out of the
status of nature they entered into the the state fo the citizens (status civilis)
The sovereign is the bearer of the highest and unlimited power. Why? Be-
cause the law exists only out of the contract (positivism) and therefore the
sovereign can do no wrong.

Positivism, decisionism and moralism are the main characteristics of the phi-
losophy of state of HOBBES. He has finally secularized the political authority. Be-
cause the sovereign is bears the highest, absolute and unlimited power separation
of powers is lately neither possible nor necessary.
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c) The Reasonable Human Being within the Natural Law
according to the Enlightment— JOHN LOCKE (1632-1704) and
IMMANUEL KANT (1724-1804)

1. JOHN LOCKE

i Social Contract fort he Protection of Inalienable Rights

State of Nature

Also JOHN LOCKE departs for his construction of thoughts from an assumed state
of nature of the human being. “To understand political power right, and derive it
from its original, we must consider, what state all men are naturally in, and that is,
a state of perfect freedom to order their actions, and dispose of their possessions
and persons, as they think fit...” (JOHN LOCKE, Second Treaties on Government
Sect. 4) Such liberty they can only abandon by a social contract with the aim of a
social contract: MEN being, as has been said, by nature, all free, equal, and inde-
pendent, no one can be put out of this estate, and subjected to the political power
of another, without his own consent. The only way whereby any one divests him-
self of his natural liberty, and puts on the bonds of civil society, is by agreeing
with other men to join and unite into a community for their comfortable, safe, and
peaceable living one amongst another, in a secure enjoyment of their properties,
and a greater security against any, that are not of it.” (J. LOCKE, Second Treaties
chapter VIII. section 95).

Different as with regard to HOBBES peoples to not transfer with this contract all
their rights and powers to one institution or ruler but to the majority which decides
on the lager fate of the community. They neither assign all rights to the commu-
nity. When any number of men have so consented to make one community or
government, they are thereby presently incorporated, and make one body politic,
wherein the majority have a right to act and conclude the rest.(JOHN LOCKE, sec-
tion 95)

They only empower the community with the powers necessary for the commu-
nity: ,,But though men, when they enter into society, give up the equality, liberty,
and executive power they had in the state of nature, into the hands of the society,
to be so far disposed of by the legislative, as the good of the society shall require;
yet it being only with an intention in every one the better to preserve himself, his
liberty and property; (for no rational creature can be supposed to change his condi-
tion with an intention to be worse) the power of the society, or legislative consti-
tuted by them, can never be supposed to extend farther, than the common good;
but is obliged to secure every one's property, by providing against those three de-
fects above mentioned, that made the state of nature so unsafe and uneasy. And so
whoever has the legislative or supreme power of any common-wealth, is bound to
govern by established standing laws, promulgated and known to the people, and
not by extemporary decrees; by indifferent and upright judges, who are to decide
controversies by those laws; and to employ the force of the community at home,
only in the execution of such laws, or abroad to prevent or redress foreign injuries,
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and secure the community from inroads and invasion. And all this to be directed to
no other end, but the peace, safety, and public good of the people. (J. LOCKE, Sec-
ond Treaties chapter IX. section 131).

Necessity for General Laws

Contrary to HOBBES the state of nature for LOCKE is not a state of war. However
the natural laws can neither be applied by men because they would be biased nor
implemented in concrete cases. Therefore within the state of commonwealth there
need to be established and known laws based on a common consensus to generally
determine good and wrong. (J. LOCKE, Second Treaties chapter IX. Kap section
124). The content of these laws however should correspond to the natural law.
Moreover the state is not to intervene within the per-state and inalienable rights
and liberties of human beings, and in particular it should not intervene within the
property understood as the general fundamental right as bases for all other indi-
vidual liberties.

The state of nature which is characterized by the large freedom of individuals is
only regulated by the natural law. However in order to be able to better protect
humans and in order to punish those who violate natural laws a body politic is
necessary. However this body politic established by a social contract on the based
of a common consensus does transfer to the polity only limited powers contrary to
the unlimited power of the Leviathan according to HOBBES.

Specialities of the Social Contract according to JOHN LOCKE

The content of the social contract distinguishes quite considerably from the social
contract of HOBBES:

a) Not all rights are transferred but only the powers absolutely needed in order
to protect and to maintain the inalienable rights;

b) the goal of state power is limited to the preservation and protection of the
property. Property according to LOCKE are all those rights which refer to
the existence of human beings namely is property of real estate, is life, lib-
erty and autonomy (property equals life plus liberty plus estate);

c) the state can only exist on the bases of the consensus of ist citizens (Gov-
ernment by consent);

d) besides the positive law there exists a fundamental law which does also
oblige the sovereign (Government by law, Rule of Law). Thus, sovereignty
is not an absolute but limited power and therefore it can be limited and di-
vided.

With JOHN LOCKE the law of nature detected by the enlightement starts its tri-
umphal march. From now on the liberty of human beings is to be considered as an
inalienable right. The positive should be the image of the natural laws to be recog-
nized by reason. The aim of the state now will be to protect liberties and property
rights of the individuals.
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ii. Main differences between HoBBES and LOCKE

Main questions

The main question of THOMAS HOBBES can be formulated as following:
How can peoples be protected from the civil war enemy?

JOHN LOCKE has changed this question as follows:
How can the protected be protected from its protector?

State authority according to LOCKE is limited authority. The main goal of the
constitution thus is to limit state powers. For HOBBES however the state authority
is unlimited. The primary goal of the constitution accordingly must primarily be to
empower the state in order to enable it to protect human beings from each other.

Right to Resistance

When the aim of the foundation of the state (protection of the rights granted by
natural law) is not respected by the ruler the peoples, whose rights have been vio-
lated, have the vested right to resistance. State and ruler can commit injustices be-
cause the positive laws can contradict the natural laws. Accordingly the state can-
not infringe withing the pre-state inalienable rights and liberties of the human
beings (limited government). With this J. LOCKE has developed the bases for a
constitution which must have as unique and essential goal the limitation of the
powers of the government.

Secularization of the State

LOCKE has secularized state power even more than HOBBES: The government can
according to LOCKE not any more dispose of the religion. The liberty requires the
state rather to be tolerant with regard to all religions. In this sense LOCKE repre-
sents the early enlightement.

For HOBBES The sovereign is the bearer of the highest authority and as such
also competent to decide of spiritual affairs. Withdrawn from the Leviathan is
however only the individual believe which belongs to the inner personality and as
such this inner privacy is withdrawn from politics because it belongs only to the
human being.

Reality and Fiction

For HOBBES, in reality the peoples never concluded a contract. The conclusion of
such a contract is a fiction but precondition for the state power. LOCKE however,
is of the opinion that the peoples in reality did conclude at least by consensus such
a social contract. We can speculate whether he was influenced by the concrete
contract which the first settlers of the American colonies did sign in 1620 on the
first boat to reach the cost of the later state of Boston in 1620 with the Mayflower.
Indeed in this contract the committed to establish a government supported by all
and to create the first colony of the United Kingdom in New England.
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2. IMMANUEL KANT

Submission to the Law

KANT renounces to explore whether humans in their state of origin or nature have
been in a permanent war with each other. Decisive for him is the fact that because
of the contrasting interests of the different individuals fights and quarrels are nor-
mal and possible. For this reason there is a permanent threat of conflict in the eyes
of KANT.

., It is not the experience which teaches us on the maxim of the vio-
lence of human beings and of their viciousness to make war with each
other as long as they are not controlled by any external powerful legis-
lation. It is thus not the fact which has happened which makes it neces-
sary to have a public coercive force necessary, peoples may even be
good and correct as one can imagine. But still with our reason we can
recognize that such within such a state of nature (not regulated by law)
that before a public legally regulated status is established some human
beings, peoples or states can never be secure from violence towards
each other because each one wants based on his rights, titles and
claims not want to depend from the other. For this reason the first
thing one has to decide, if one does not want to renounce to all notions
of law, the principle must be: one has to exit from the state of nature in
which each wants to pursue its goals according to its proper brain,
and one has to unite with all Others (with which one can not avoid to
have mutual contacts) and to submit to a public legal and external
power. Thus one has to enter into a status in which each what is due to
him is recognized by law and enforceable with enough power (which is
not his but the external power). That is he shall namely enter into a
civic status. (I. KANT Metaphyics of Moarls pur Jurispurdence Part II §
44)

., A state (Civitas) ist he union of a mass of peoples under the law.
(1. KANT, Metaphysik, § 45). However in praxis it is almost not possi-
ble to explore the real origine of the highest power.

Origin is the People

., The origin of the highest power is fort the people which is submitted
to it practically no exploarble: that is the subjects should not dispute
on this origin in order to question their obedience and the legitimacy
of the law.... — Whether originally a real contract of submission has
been concluded (pactum subjetionis civilis) or whether the power has
created in priority the law and the legislation has only followed the
real power that should be tor the people which is already under the
civil law without any sense but still endangering the state with such
kind of senseless reasoning. (1. KANT, Metaphysics, § 49.)
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Although KANT accepts that there may be faulty state constitutions. But it remains
the task of the sovereign not of the people to change them. A right to resistance is
rejected by KANT. Only to assess the positive legislation is not sufficient fort he
evaluation between right and wrong. This question can not be deduced from the
practical reason, which contains also the maxims for the right and just behaviour
and activities.

., Within its unification the state finds its salvation (salus rei publicae
suprema lex est); by this one does not need to see the well being and
the happiness of the citizens, because this well being can possibly, as
is also pretended by ROUSSEAU be much more comfortable in the state
of nature or even under a despotic regime; but the salvation of the
state has to be considered as the status of the strongest consensus be-
tween constitution and legal principles a goal which we have to
achieve according to the reason which does oblige us based on the
categorical imperative (1 KANT Metaphysic § 49,).

Categorical Imperative

,, The categorical imperative only expresses generally what constitutes
obligation. It may be rendered by the following formula: "Act accord-
ing to a maxim which can be adopted at the same time as a universal
law." Actions must therefore be considered, in the first place, accord-
ing to their subjective principle; but whether this principle is also valid
objectively can only be known by the criterion of the categorical im-
perative. For reason brings the principle or maxim of any action to the
test, by calling upon the agent to think of himself in connection with it
as at the same time laying down a universal law, and to consider
whether his action is so qualified as to be fit for entering into such a
universal legislation.” (KANT, Metaphysics of Morales).

And in its essay ,, To perpetual Peace “KANTW writes: , Having set
aside everything empirical in the concept of civil or international law
(such as the wickedness in human nature which necessitates coercion),
we can call the following proposition the transcendental formula of
public law: "All actions relating to the right of other men are unjust if
their maxim is not consistent with publicity.” (KANT, Perpetual Peace
Appendix II).

Thus, what can get general and published corresponds to the law. With this
KANT creates the fundament for a formal theory of justice which has been substan-
tially developed in the end of the last century by JOHN RAWLS.

WE are the People — we are ONE People

The state philosophy of the enlightement has prepared the bases for the people’s
sovereignty. The keyword of the enlightement was “We are the people”. When the
subjects of the DDR in 1989 protested against their regime they did fight with
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these words for the achievement of their civil rights. However, as soon as they
were freed from their yoke they had to face a new keyword: “We are one people”
and based on this they were integrated within the German Federation. The explo-
sive question of today how finally the people is determined which does unite
within the consensus for a social contract has not been put and not been answered
within the enlightement period. However, today it did become the real keyword,
which has resurrected the nationalism and chauvinism of post-modernity to a new
life.

3. Alienation and Return to the Relieved Human Being (KARL MARX, 1818—
1883)

Who is the Bearer of the Authority?

For the liberal state theory only the “negative state” is a real and legitimate state.
Therefore the state is only legitimate insofar as it guarantees individual freedom.
For this reason state power needs to be limited. Who has been the bearer of state
power is irrelevant for the scholar of the enlightement. Essential however is, that
the bearer of the authority of state is limited within its powers. The bearer of the
state authority can — and even should — regularly be replaced. For this reason ques-
tion with regard to the bearer of the state authority has never been put and was
never been explored by liberalism it was not considered to be a problem.

For MARX and his successors (Marxists) however the question to the bearer of
the state authority has always remained within the centre of the state theory. The
bearer of the political authority is according to its opinion also identical with a de-
termined dominating social class. If this class dominates the state it excludes with
the help of the state power the other classes. Therefore the dominating class uses
the state as its instrument in order to discriminate the lower classes. For Marxism
thus the central focus is on the question who is the ruler and not kow does the ruler
govern.

Emancipation of Human Beings

MARX himself has committed for a universal emancipation of the human being,
that is for the emancipation of humans as humans. For him the working class was
the decisive bearer who could initiate this emancipation as a subject by itself. As
a consequence as he pointed out in the manifest the political power in its very
sense is the organised power of a certain class, namely the bourgeoisie which mis-
uses the power of the state in order to suppress the other class namely the class of
the proletariat.

Transitional Character of the State

It would be to simplified to reduce the entire Marxist theory of state to this only
starting point. These theories have namely been published for the first time within
a political program, which has been elaborated by MARX with his friend and clos-
est collaborator FRIEDRICH ENGELS (1820-1888) for the communist party in 1848.
In the first years of his work MARX has principally analysed state and law. Within



104  Chapter 3 The Idea of the Human Being and of the State as Starting Point of State
Theories

these analyses he departed from the idea that state and law are in an epochal sense
within a situation of transition. Based on this position MARX principally criticised
the law as well as the state. In order to keep loyal to his proper concerns, that is
the universal (not bound to state borders) liberation of the human being, MARX did
neither develop nor was could he develop a theory for the justification of the state.

Nevertheless young MARX has in his oeuvres to the Jewish question and with
regard to the critic of the state philosophy of HEGEL pointed at the fact that the
state and the role will have a decisive role for the emancipation of the human be-
ing. He considered the best highest level with regard to the development of the
human emancipation however to be achieved within the then existing order of the
world. The liberal constitutional state of the modern times has thus achieved the
highest level of human emancipation at least with regard to the then existing world
order. To say it differently: MARX did recognize that the state develped as the lib-
eral constitutional state has though an epochal relevance, but he also considered
that this signifiance of the state is bound to the historical period of that time and
thus as an only transitory character. Accordingly MARX recognizes democracy as
a substantial material principal of the constution and understands the constitution
as an expression of the sovereignty of the people.

The Economic Fundament of the State

For MARX the different liberal states correspond rather to the political design or to
an external expression of the constitution which with regard to its own social eco-
nomic fundament that with the market economy and its produced opposite of the
classes is not in harmony but in clear contradiction. With regard to these economic
fundamentals one has to find according to his opinion the real structural problems
which mark the society and which find their shaping within the modern state of
classes. These economic bases have been analysed by MARX in his later phases
when he worked out the theory of the capital.

The Original Sin of the Economy

In order to prove that the economic bases of the irreconcilable contrasts of the
classes did become the starting point of modern politics and of the liberal state and
are thus a consequence of the actual image of the human being, MARX did secular-
ize the idea of the original sin and took it out of the theology into the economical
relationships. While HOBBES from the beginning starts with the sinful human be-
ing, MARX goes back for his theory to the status of paradise before the original sin.
“The legend of the theological Fall of Man tells us though how the human being
has been condemned to eat his bred by sweating with his face. The history of the
economic Fall of Man reveals us however why there are people which do not have
to do this at all. Any way! So it came that the first did accumulate wealth and the
later didn’t have anything to sell but their proper skin. And from this Fall of Man
the poverty of great masses has started which still although there is work to do has
nothing to sell but themselves. And the wealth of some few grows constantly al-
though they have stopped working since a long time. (K. MARX, The Capital, vol.
Iv,).
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Original Accumulation

This original accumulation was only possible because the worker has been sepa-
rated from the of property of his working conditions. The so called original accu-
mulation is nothing else then the historical process of separation of the producer
and the means of production. Originally the hunters and pickers could live from
their own labour and thus they could cover their direct needs. The agricultural
worker, who cultivated the soil of an alien owner, did get a salary for his work, but
did not work in order to cover his needs and thus to get the pay for what he needs
but for the needs of his master and employer. Thus he got the wage which did not
correspond to his needs but to the value for his work on the market.

Alienation between the Value of the Goods and the Value of the Work

This development has even increased according to MARX with the industrialisa-
tion. Starting point of his thinking is the fact that the price of goods to cover the
needs is defined by the offer and the demand on the free market. The wage of the
employee however is not determined according to the price received for the goods
but only on the bases of the production costs of the working force. The values of
the goods and the value of the work which is performed for the production of the
good thus fall a part. Finally it is not the worker who profits from the added value
but the employer or the capitalist. By taking this added value he exploits according
to MARX the employee.

The Class State

Such a process does not remain without social consequences. Because the capital-
ists try at most to increase the added value and the workers are interested to in-
crease their salaries and thus to diminish the added value, there will be continuous
conflicts that is a continuous battle of the classes. The rich will do everything in
order to preserve their conquered position.

,All earlier classes which did conquer authority tried always to secure their
achieved living position and did submitt the entire society to the conditions of
their acquisition. (K. MARX, Manifest). For these purposes the dominating classes
also used the state so that the state as a consequence did become a state fort he
dominating class.

Class State and Nation State

This principle of the class state which subjugates the entire society to the condi-
tions of acquisition of the dominating class is connected to the processes of cen-
tralisation and nation building. “The Bourgeoisie repeals gradually the fragmenta-
tion of the means of production, the ownership and of the population... The
logical consequence of this process was the political centralization. Independent
only allied provinces with different interests, laws, governments and customs have
been crowd together into one nation, one government, one law, one national class
interest and one border line of customs (K. MARX Manifest)
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The Transition to the Association of Free Human Beings

As already mentioned the historical philosophy of MARX departs from the idea
that the modern state will not be the latest stage of the development of society and
that the stage of a status without classes again can and will be achieved. In this fi-
nal status there will be no political power in its proper sense. “The former and old
bourgeois society with its classes and its class contrasts will be replaced by an as-
sociation in which the free development of each individual will be the condition of
the free development of all.” (MARX-ENGELS, Manifest) Departing from such
critical understanding of state and law, and influenced by the idea of human
rights, namely the social democracy did in the end of the 19™ and the beginning
of the 20™ century separate as a non orthodox wing, profile as an independent
force and contribute to an approach between Liberalism and Marxism.

The Hidden Young MARX

The wing of the orthodox/communist Marxists on the other side did understanda-
bly by purpose dispel and hide the young MARX. What the orthodox needed was
to establish an ideology which could and did justify the total communist rule
without liberty. Thus the constitutional state based on democracy was a fiction for
the communist Marxists. The state does only use the guaranty of liberty and equal-
ity as a pretext. In reality its only role and function is to hide the exploitation of
the working class for the profit of the bourgeoisie. For the leader and the founder
of the October revolution VLADIMIR ILJITSCH LENIN (1870-1924) the state was
thus nothing but the product and the expression of the irreconcilable class con-
trasts. Thus it had to be fought with terror and violence.

Socialism (RosA LUXEMBOURG and KARL KAUTZKI)

The first sharp critic of such a revision of the Marxist thinking has developed
within Marxism namely by the social democratic wing lead by ROsA
LUXEMBOURG (1871-1919) und KARL KAUTZKY (1854-1938). Both have as
MARX been fully conscious of the emancipatory potential of the modern state.
Thus they demanded that the proletariat should not fight for its interests with revo-
lutionary destruction but carry through its interests within the existing constitu-
tional state and in particular within the existing parliamentary institutions.

Communism and Authority of the Party

Did the communists once achieve power they did fully make use of the departing
theses of MARX with regard to the class character of the liberal state in order to
justify their totalitarian regime. Whether the accumulation of power and violence
was legitimate depended according to the communist ruler only from the fact
whether the ruler did commit to the universal liberation of the exploited and alien-
ated human being. If power and violence are in the hands of the bourgeoisie they
are per se bad and wrong. Once they are in the service of the communist party
which can control and dominate the state then one can entrust to it without any
hesitation unlimited power and violence because it will use it only for the univer-
sal interests of the working class.
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The brutal history of suppression and the terror of the communist regimes from
the October revolution until 1989 and the political and social “desert” which did
result prove sufficiently where this “liberation” of human beings may lead us.

B. The Image of the State

l. Abut what will we deal?

The Collective of the Political Community

Are states part of the law, are they within the law or should the behaviour of the
states be regulated by a proper legal system applicable only for the world of the
states? Is the so called raison d’état a basic value which stands above all law and
morality? Can one deduce out of the right to self-determination of nations a unlim-
ited right of each nation to create unilaterally its proper state? Can minorities
based on their right to self-determination declare to be sovereign and thus also be
entitled to decide on human beings and other ethnic groups living within their con-
trolled territory? Ethnic and nationalistic controversies reveal where such under-
standing of the state can lead us. The USA, Canada, New Zealand and Australia
require for their immigrants from the native inhabitants the collective right of the
political authority over the territory. On the other side the native inhabitants re-
quire their collective right on the territory which has been inhabited by them for
centuries. A collective right however would require that one can consider the
community to be of a higher value than only the sum of all its individuals.
ROUSSEAU mentions in this context the inalienable right to sovereignty of the
states.

Collective Rights

The core question which has to be put in this context can be formulated as fol-
lows: Do the human beings exist because of the state or does not rather the state
has to serve human beings and thus exist because of the human beings? Cam the
state require from human beings the highest and final sacrifice namely their life it
this is necessary for the survival of the community? Is the abstract state as political
corporation of citizens also the bearer of fundamental rights in the same sense as
the single individuals? However when the state as collective unit can be bearer of
fundamental rights how can it deny this right to all minorities which live within its
territory and which consider and feel themselves also to be a unity? Should such
collective rights be on equal footing to the individual human rights?

If there would be a clear and obvious answer to these questions the world
would be much poorer of many bloody conflicts!
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Is the state a Collective Human Being?

Humanising the state which sometimes is declared by the personification and
identification with a hero of liberty are well known phenomena. The statute of lib-
erty of the US, Jeanne d’Arc in France or Wilhelm Tell in Switzerland is but some
examples of such personifications and symbols to produce identities. Very often
such emotional connection to the state goes even much deeper. For the majority it
becomes part of its individual identity and existence and with regard to the minor-
ity it turns the other way round into a negative legitimacy which justifies any vio-
lence against the absolute bad.

The preamble of the constitution of Croatia e.g. starts with the confession to its
thousand of years identity. This shows which significance one can give to the state
as a political unit and a fundament for the national development. Of course, this
not only the case for ethnically homogeneous states, which became somehow the
hostage of its ethnic unitary nation. In this case the state takes part of the individ-
ual existence of its single individuals. The nationals recognize within their state
their language, history and existence. They are bound to the state and unable to es-
cape this bondage.

Exclusive and Inclusive State

Many recognize themselves within their state also as a speciality with regard to
human beings of other namely neighbouring states. They consider and distinguish
the “WE” against the “OTHERS” who are different, strangers, adversaries or even
enemies. The state degenerates to an instrument of a consequent and even inhu-
man isolation. The “WE” serves also to distinguish from the “OTHER” with re-
gard to foreigners or other minorities who live within the same state. Out of the
“WE” and the “OTHER” can easily develop a friend-enemy relation enlightened
by the media.

Those who do not belong to a national identity and who have to live as an ex-
cluded minority within such a state will consider the state with its discriminating
concept of citizenship and it tyranny of the democratic majority as the only cause
for their exploitation and dehumanisation and they will fight against such a state.
Because such minorities cannot identify with the state of the others and thus not
with the political and with the legal system which has been imposed to them by
force they lack of any feeling of security and identity indispensable for the sur-
vival of human beings. They do not feel as equal human beings with all rights be-
cause they cannot participate on the political decisions with the same possibilities
and chances as the others. The friend-enemy image as bases for any nationalistic
and chauvinistic feeling will be transferred to the inner-state opponents of the ma-
jority nation.

Human Beings need Identity

The human being has the obvious need to identify besides with his family also
with the more abstract state polity. How could one otherwise explain the joy of a
nation which did just win with its team the world championship or a Olympic ti-
tle? Thus, the state is something more as a mere system of abstract norms. It
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represents the emotional collective conscious of the members of the majority na-
tion.

From the other point of view the state has often also to suffer for any disaster
which did occur to its members. It wastes tax money, it is corrupt, it protects only
the interests of the established wealthy, it is bureaucratic and centralistic. With
such and many more reproaches states are accused. On the other side people are
proud of the achievements of their state. In case a state is criticized by foreign me-
dias or foreign politicians the entire people feels accused. Even though one may
accuse an obvious tyrant in the foreign press the nation will consider such accusa-
tion as humiliation.

Symbol of the Crown

Within the former absolutistic monarchies in which the prerogatives of the crown
have been reduced to the mere symbol representation of the state it has still kept
the symbol of the state unity. The crown does integrate and radiates almost a sa-
cred force. This symbol has namely also in multicultural states such as Spain of
Belgium a certain integrative influence which may even today provide for the nec-
essary connection among the different diversities.

Exclusive and Inclusive Political Values

If there is neither a national nor a monarchic unitary force then the states need to
base their unity on other values which can enable the members of different cul-
tures to identify with the unity of the state. States which have developed mainly by
immigrants from Europe did find such values within the American way of life or
within Catholicism in Latin America. Switzerland finds its national unit within the
political values such as federalism and democracy. At the same time it sets as its
proper goal to the strengthen the unity by enhancing its diversity.

The Unitary Function of Idealistic and Universal Values

France on the other side proclaims a constitution with universal values. The values
of the French Revolution are universal and are valid for every human being. Who
ever identifies with these values and at the same time lives within the French terri-
tory belongs to us the French. This however should not deceive that the French na-
tion symbolised by the national character of the French and their French language
still has exclusive effects and not at all an overall inclusive function. Some dec-
ades ago the ethic values proclaimed by the French Revolution had been consid-
ered of a universal character. Today this universality is questioned. The French
state can not refer any more to this universality which had labelled and honoured
with regard to all other states it in the 19™ century. Indeed the draft of the constitu-
tion of 1791 contained a provision according to which foreigners which had domi-
cile for more than one year in France hat a right to receive the French nationality
and Citizenship. Today however, with regard to the area of migration however
France can not any more stick to this openness. The continuously growing nation-
alistic tendencies also in France reveal that even in France “universality” has its
limits. And by the way even the French constitution could not maintain the con-
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cept of the equal citoyen in all territories under the French constitution. How could
one otherwise justify the clear mentioning of the peoples d’outre mer as units with
collectively equal rights within the preamble and in article 1 of the French consti-
tution.

Antiquity

The state represents apparently a whole which is not to be seen as equal to the sum
of its atomised parts. This phenomena of a whole which is superior to its individu-
als has led several philosophers to deduce the state not any more from the human
being as single individual but to consider it as something which is superior to the
individuals and thus a proper and independent unit with an added value which has
its cause in it self and can thus only be explained out of it self.

»A social instinct is implanted in all men by nature, and yet he who first
founded the state was the greatest of benefactors. For man, when perfected, is the
best of animals, but, when separated from law and justice, he is the worst of all;
since armed injustice is the more dangerous, and he is equipped at birth with arms,
meant to be used by intelligence and virtue, which he may use for the worst ends.
Wherefore, if he have not virtue, he is the most unholy and the most savage of
animals, and the most full of lust and gluttony. But justice is the bond of men in
states, for the administration of justice, which is the determination of what is just,
is the principle of order in political society.* (ARISTOTLE, book one).

Individualism of the Enlightement

Contrary to the individualistic theories of state of the 17th and 18™ century which
justified the state out of the individuals the state is for most thinkers of the antig-
uity a predefined reality which is superior to the individual person: ,,Every state is
a community of some kind, and every community is established with a view to
some good; for mankind always act in order to obtain that which they think good.
But, if all communities aim at some good, the state or political community, which
is the highest of all, and which embraces all the rest, aims at good in a greater de-
gree than any other, and at the highest good. (ARISTOTELES, Politics Book 1).
Also for PLATON (428-348 before Christ) the state is a predefined necessity (cp
PLATON, book 11 369 b--¢). Out of the sociall nature of human beings also
CICERO (10643 v. Chr.) and POLYBIOS (ca. 200—ca. 117 v. Chr.) deduce the state
(cp. CICERO, book 1, 25; POLYBIOS, VL. book, 5).

The contrast between the understanding of the state in the antiquity and in the
period of the enlightment is thus obvious. ,,One has tried to explain the contrast
between the understanding of the state in the antiquity and in modern times by the
following sharp antitheses: within the antiquity the human being has been existing
fort he sake of the state and in modern timest he state exists fort he sake of the in-
dividual persons. “ (G. JELLINEK, p. 35).

The Multicultural Challenge of Post-Modernity

The question with regard to the state as a whole and a unity is namely fort he
young and multicultural states a decisive challenge. When a young democracy
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does not succeed to integrate the different multiple identities of its polity into a
common “WE” it will not be able to survive. The question towards the state as a
whole and as a unit has indeed become a crucial and fatal issue of the actual times.

Il The State as a Higher Being (HEGEL)

At the period of the enlightement we can already find in some writings of the the-
ory of state influenced by HEGEL und ROUSSEAU the bases for a state theory
which considers the state to be an independent unit from the sum of the individu-
als living in it. HEGEL makes out of the state something absolute and sets it off
from all other being; for ROUSSEAU within the state the common good the so
called common will (volonté générale) is represented as an absolute not any more
questionable value.

Is the State more than the Sum of its Components?

Does the state stand above the human being, does it somehow represent a higher
being or is only a coincidental stack of human components which has no higher
value as the sum of its individual persons living on this territory? If the whole that
is the state is not more than the sum of its components it is consequently not enti-
tled to claim specific rights with regard to its components. The state has no bases
with regard to its citizens on which he could base its authority. Did it represent on
the other side a higher being its subjects are obliged to obey. In this case the state
would not need a special title to enact laws with binding character out of the origi-
nal social contract. In contrary it could justify this authority with the fact that it
represents a higher being.

The State as the Peak of the Development of World History

This theory of the higher being as been developed by HEGEL. HEGEL understands
the world history as the development of the spirit of the world towards always
higher spirituality, morality, liberty, and rationality. On top of this development is
the state which according to his thinking is the motor of history leading mankind
to an always higher being. The state represents highest spirituality and rationality,
because within the polity the community of men and women is united under the
guide of their reason. The destiny of the body politic is not delivered to the blind
fate but entrusted to the exponentiated domination of the reason of all its mem-
bers. Out of the originally brutal and despotic state the Greek Polis did develop
than the Roman state, the monarchy of the middle ages and finally the modern
reasonable limited constitutional monarchy.

The Constitutional Liberal State is the highest accomplishment of the World
Spirit

The development of the state thus is an expansion towards permanently growing
liberty. This opinion of HEGEL however contains also the danger of an over-
evaluation of the modern statehood. “The state is the realized ethical idea or ethi-
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cal spirit. It is the will which manifests itself, makes itself clear and visible, sub-
stantiates itself. It is the will which thinks and knows itself, and carries out what it
knows, and in so far as it knows. The state finds in ethical custom its direct and
unreflected existence, and its indirect and reflected existence in the self-
consciousness of the individual and in his knowledge and activity. Self-
consciousness in the form of social disposition has its substantive freedom in the
state, as the essence, purpose, and product of its activity.” (G.W.F. HEGEL, Phi-
losophy of Right, § 257 translated by S.W.Dyde).

The State Represents Highest Reason and Morality

Within the state the history of world experiences ist highest and divine perfection.
,»This substantiality, when thoroughly permeated by education, is the spirit which
knows and wills itself. Hence, what the state wills it knows, and knows it in its
universality as that which is thought out. The state works and acts in obedience to
conscious ends, known principles and laws, which are not merely implied, but ex-
pressly before its consciousness. So, too, it works with a definite knowledge of all
the actual circumstances and relations, to which the acts refer.”

. »-..It must further be understood that all the worth which the human being pos-
sesses - all spiritual reality, he possesses only through the State. For his spiritual
reality consists in this, that his own essence - Reason - is objectively present to
him, that it possesses objective immediate existence for him.”“ (G.W.F. HEGEL,
Philosophic History § 41).

Within the state reason does come into reality. ,,The laws of morality are not
accidental, but are the essentially Rational. It is the very object of the State that
what is essential in the practical activity of men, and in their dispositions, should
be duly recognised; that it should have a manifest existence, and maintain its posi-
tion.... The State is the Divine Idea as it exists on Earth.” (G.W.F. HEGEL, Phi-
losophic History, § 40). The Constitution ist he developed and implemented ra-
tionality.

»Supra State“ Constitution?

Contrary to HOBBES and LOCKE HEGEL does not question where from the states
deduce their right to enforce constitutions and to impose single persons rights and
obligations. The Question who should elaborate basic laws is the wrong question
for HEGEL. This question does namely assume that only a stack of a atomised
group of individuals can enact a constitution. Such atomised heap of individual
however des not at all represent a state unity. Only a state can finally implement a
constitution. But it is strictly essential that the constitution, though it is begotten in
time, should not be contemplated as made. It is rather to be thought of as above
and beyond what is made, as selfbegotten and self-centred, as divine and perpet-
ual.” (G.W.F. HEGEL, Philosophy of Right, § 273).

Free is, who Internalises the Spiritual Laws

Because the state is the objectivity of the divine spirit the human being as a sub-
ject is obliged to obey the laws. HEGEL has a corresponding understanding of the
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liberty: The liberty of LOCKE namely to do and to make what ever one wants ac-
cording to ones whim is rejected by him. In the empires of the old oriental tyrants
the subjects were constrained and had to obey the discretionary power of their ty-
rants. Only within the Greek state of the polis a limited liberty of the house- and
family father was possible. A real freedom and equality for every body could only
develop in Christianity. And with regard to the Christian religion the reformation
gave freedom an additional push.

What is now the specific understanding of liberty by HEGEL? According to his
opinion humans are free when they obey the will of the law. “the universal and
subjective Will; and the Universal is to be found in the State, in its laws, its uni-
versal and rational arrangements. ..... We have in it, therefore, the object of His-
tory in a more definite shape than before; that in which Freedom obtains objectiv-
ity, and lives in the enjoyment of this objectivity. For Law is the objectivity of
Spirit; volition in its true form. Only that will which obeys law, is free; for it obeys
itself - it is independent and so free. When the State or our country constitutes a
community of existence; when the subjective will of man submits to laws, - the
contradiction between Liberty and Necessity vanishes. (G.W.F. HEGEL, Philoso-
phy of History,§ 41).

BLUNTSCHLI: The State as a Collective Human Being

Also a scholar representing the concept of the state as a higher being ist he Swiss
JOHANN KASPAR BLUNTSCHLI (1808-1881). He belongs to the school of the so
called organic theory of state. Accordingly the state is a proper and independent
being like a human being with head (government) body, arms and legs. (J.K.
BLUNTSCHLI, S. 14 p.).

Can the Legal Obligation deduce itself only out of the Higher Being of the
State?

Undoubtedly human beings identify often with their state and consequently they
make out of the polity an independent special unit which becomes not only legally
but also naturally a person able to act. However it would be wrong to deduce from
this small grain of truth to a special being independent from its citizens in order to
sanction with this image the relationship between the subject obliged to obey and
the state governing the peoples. On the other hand one can not deny that in some
cases the private interests of specific persons have to stand back with regard to the
common interests of the state. When the state has to care for education citizens
have to pay corresponding taxes. In the interest of the defence of the country citi-
zens can be obliged to do military service. Some mountain municipalities in Swit-
zerland still apply compulsory labour known in middle ages in order to be obliged
in cases of catastrophes, avalanches or floods to act and help in the higher interest
of the municipality. The private interest of each person has thus in certain cases
for the sake of justice to give priority to the more important public interest.
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lll. The State as Representation of the General Will (Volonté
Générale) according to ROUSSEAU

Common Good and Individual Good

The common good is in general considered to be superior to the well being of a
single person. How can such assumption be justified? We have noticed that the
state is mandated to provide security and to guide citizens for the community de-
veloped out of the interdependence of human beings caused by the growing divi-
sion of labour. It thus administers the common good: The protection and the pro-
motion to the liberty of human beings as well as the guarantee of the existential
and general needs of the social order determined by the division of labour. This
task the single person cannot any more accomplish. Human Beings have given up
part of their autonomy which now they can only exert on a limited level by par-
ticipating within the local community or the state.

Robinson and Friday can perform better and more when they divide their la-
bour tasks and each does what corresponds best to his capacities. In common they
also dispose of greater knowledge than each on his own. In this respect the knowl-
edge of each single individual is not added but exponentiated, because each doe
profit from the knowledge of the other and thus can thus even get new findings.
The community thus can know more then the sum of its components. This how-
ever does not mean that Robinson and Friday would have to become Slaves of this
community of the two. The mutual interdependence of the common knowledge
and of the division of labour should finally serve the better possibility for the per-
sonal development of each. The “common” can thus not be separated and made
independent from the individual interest. The interdependence of human beings
from the society must finally be guided by the state as well in the common interest
of the whole as well as in the interest of each individual.

How does the ,,Common* emerge?

The common which is made by the living together of different peoples within a
state can require priority with regard to individual interests only in cases it serves
the common good. Would in this case individual interests enjoy priority the com-
mon would then logically lead to the oligarchic exploitation of the community by
some few members. When a private owner can successfully sue the state against
the expropriation of their estate for the construction of a road because he/she
wants to construct in this area a private villa then the common interest of good
traffic connections between two villages would have to stand back for the individ-
ual interest of the private owner. The dependence of those who depend on gut traf-
fic connections would accordingly be misused. The inhabitants would have to pay
for an expensive road around the villa and the drivers would have to pay the price
for the higher risk of accidents and the traffic chaos.
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The Common becomes independent

A far reaching independence of the so called “common” we can find with the gen-
eral will or volonté générale in the theoretical and philosophical thinking of
ROUSSEAU. Rousseau distinguishes between the will of all (“volonté de tous”),
which corresponds only to the sum of all single interests and the general will in
which all interests of the society converge.

THE first and most important deduction from the principles we have so
far laid down is that the general will alone can direct the State accord-
ing to the object for which it was instituted, i.e., the common good.: for
if the clashing of particular interests made the establishment of socie-
ties necessary, the agreement of these very interests made it possible.
The common element in these different interests is what forms the so-
cial tie; and, were there no point of agreement between them all, no
society could exist. It is solely on the basis of this common interest that
every society should be governed. (J.-J. ROUSSEAU, Il book 1. chapter

1)

“IT follows from what has gone before that the general will is always
right and tends to the public advantage; but it does not follow that the
deliberations of the people are always equally correct. Our will is al-
ways for our own good, but we do not always see what that is; the peo-
ple is never corrupted, but it is often deceived, and on such occasions
only does it seem to will what is bad. There is often a great deal of dif-
ference between the will of all and the general will; the latter considers
only the common interest, while the former takes private interest into
account, and is no more than a sum of particular wills: but take away
from these same wills the pluses and minuses that cancel one another,”
and the general will remains as the sum of the differences. (J.-J.
RoUSSEAU, Il book 1. chapter 3)

As HOBBES und LOCKE also ROUSSEAU goes back to the adopted state of nature
of the human being. The oldest form of all natural society is the family. As soon as
the children of the family are grown up they reach the age of independence. (J.-J.
ROUSSEAU, book I chapt. 2). One of the main reasons why this state of nature can
not be preserved without men and women succumbing is the steady increase of the
population. Peoples need to unite into new communities. With HOBBES as we re-
member it is the bad character of humans and with LOCKE the need for security
which leads peoples to come out of the natural status and to conclude a social con-
tract in order to enter the status civilis.

., But, as the force and liberty of each man are the chief instruments of
his self-preservation, how can he pledge them without harming his own
interests, and neglecting the care he owes to himself? This difficulty, in
its bearing on my present subject, may be stated in the following terms:
"The problem is to find a form of association which will defend and
protect with the whole common force the person and goods of each as-
sociate, and in which each, while uniting himself with all, may still
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obey himself alone, and remain as free as before." This is the funda-
mental problem of which the Social Contract provides the solution. *
(J.-J. ROUSSEAU, 1. book ,chapter 6)

The Social Contract Produces the Citzen (Citoyen)

With this social contract a new spiritual body of all members is created which is
composed by members as citizens in the sense of the notion of citoyen according
to ROUSSEAU. This new artificially constructed unit represents a comm. Ego
which has its proper live and gets a special will. The social contract thus creates a
new and higher unit. With the fact that the members of the people as citoyens par-
ticipate on the state designed by the social contract they become associates of the
new being of the state authority and thus national citizens. The human beings in
the state of nature turn into a new status they convert into the citoyen as associate
of the political.

., THE passage from the state of nature to the civil state produces a
very remarkable change in man, by substituting justice for instinct in
his conduct, and giving his actions the morality they had formerly
lacked.... Let us draw up the whole account in terms easily commensu-
rable. What man loses by the social contract is his natural liberty and
an unlimited right to everything he tries to get and succeeds in getting,
what he gains is civil liberty and the proprietorship of all he pos-
sesses.... We might, over and above all this, add, to what man acquires
in the civil state, moral liberty, which alone makes him truly master of
himself; for the mere impulse of appetite is slavery, while obedience to
a law which we prescribe to ourselves is liberty..” (J.-J. ROUSSEAU, L.
book, chapt 8).

The Law is the Expression of the General Will (volonté générale)

Why now need according to ROUSSEAU the citizens obey the order of the state?
The will of the state expresses itself in the form of the general will the volonté gé-
nérale.

Der Wille des Staates dufert sich in der volonté générale, dem Allgemeinwil-
len.

,, He, therefore, who draws up the laws has, or should have, no right of
legislation, and the people cannot, even if it wishes, deprive itself of
this incommunicable right, because, according to the fundamental
compact, only the general will can bind the individuals, and there can
be no assurance that a particular will is in conformity with the general
will, until it has been put to the free vote of the people. (J.-J.
ROUSSEAU, 11. book , chapter 7)

This general will is to be distinguished from the sum of the single wills (vo-
lonté de tous). The sum of the single particular wills and interests does not serve
the common good but only private interests of all or at least of those who repre-
sent the majority, the sum of those who have agreed to the decision. How can one
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now prevent that the laws carry through the volonté de tous and not what they
should do the general will? When parties influence the decision e.g. in a referen-
dum then the decision looses its universal character. For this reason a decision
making in order to formulate general will is only when the possibly highest num-
ber of opinions can be brought to the common denominator. This common de-
nominator corresponds to the general will; it is not the sum of the wills but the ex-
ponentiation of all single interests.

., There is often a great deal of difference between the will of all
and the general will; the latter considers only the common inter-
est, while the former takes private interest into account, and is
no more than a sum of particular wills.....If, when the people,
being furnished with adequate information, held its delibera-
tions, the citizens had no communication one with another, the
grand total of the small differences would always give the gen-
eral will, and the decision would always be good. But when fac-
tions arise, and partial associations are formed at the expense of
the great association, the will of each of these associations be-
comes general in relation to its members, while it remains par-
ticular in relation to the State.... It is therefore essential, if the
general will is to be able to express itself, that there should be
no partial society within the State......But if there are partial so-
cieties, it is best to have as many as possible and to prevent them
from being unequal, (J.-J. ROUSSEAU, 11. book chapter 3).

RousseAu and Democracy

However, ROUSSEAU recognizes that there are and have to be different types of
government. Ideal for him are the old constitutions of the Greek small states of
town as well as the constitution of the Roman empire where the laws have been
approved in the open peoples assemblies. This however he proposes to consider
can only be exerted within the small republics. The proper power to execute can
not be exerted by the people. In this sense there was nowhere ever a full and genu-
ine democracy.

., Were there a people of gods, their government would be democratic.
So perfect a government is not for men.* (J.-J. ROUSSEAU, Illbook,
chapter 4).

The Tyranny of the General Will

If HEGEL makes out of the law an absolute in the sense of the highest realization
of the moral idea, ROUSSEAU makes an absolute out of the general will of the citi-
zens associated by the social contract. The general will is for him just like a higher
being to which all are submitted. This absolute volonté generale did later become
the fundament for the absolute and totalitarian regime of the communist parties. In
many states with strong presidential powerst he president appears somehow as the
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incarnation of the volonté générale which can and should never be questioned.
However, one has to admit with regard to ROUSSEAU that this general will is
bound to the decision of the people and it requires at least a democratic legiti-
macy.

Today’s Reality of the Common

The common has not been created only by the social contract of by the constitu-
tion of the state. There are always some pre-state communalities based on com-
mon language, history, culture or religion. If within a multicultural state common
political values can be found, they may develop (as e.g. the republic against the
monarchy) gradually in order to become an effective connection in order to hold a
multicultural society together. (cp. France, the USA, the Confederation of Switzer-
land). Common identities design the bases for the common. This however, devel-
ops today also based on the social and economic circumstances. The distribution
of Radio and Television, the internet the common interdependency of raw-
material and sources of energy but also the traffic lines — they create communal-
ities between human beings. Economy and communication let borders fade away
and indeed although they will remain, they also loose on importance.

Globalization of the Common?

Such communalities do not stop any more at the state territory. The internet cre-
ates new trans-national communalities. CNN and BBC have constructed a new
world of information which produces globally supposed objectivities. The state
has to care that the common and the interdependencies which have been produced
by communalities are not misused. The globalised communalities should not to-
tally dispel the political that is democracies within the national space.

Where ist he international General Will (,,volonté générale®)?

As long as families and in particular extended families were autonomous they
could themselves care for the old and ill members of the family. With the increas-
ing industrialization however the dependency of the different members of the
families did also increase. As a consequence the state was asked to expand its so-
cial activities in order to meet the challenge or these new dependencies. Today it
is asked to preserve the social security system from the threat to be undermined by
new economic and global dependencies. What use is with the best social security
laws when they are emptied out with the new international labour and financial
market? States but also peoples would need in many areas — from the area of
criminality to the dependencies of drugs until the area of the social security a new
international general will (volonté générale) which could build as the national on a
democratic legitimacy.

The General Will does not belong to the Discretionary Power of the Nation
State

The general or the common can thus not be made and unmade at the whim of the
state. It is rather a concrete determination of the general interest which has grown
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based on the new international development. States have to take it into account
and to foster this general common interest. While state in earlier times were able
to influence with political power the social development and the different inter-
dependencies, they are today often bound by the globalised market economy. Thus
they are to try to create with a new international decision making process new
space for freedom for international politics of cooperation. Within the inner-state
sphere they have to be contented to implement within the frame of their possibili-
ties the limited volonté générale.

The Added Value of the Nation State

Also the state community is not a pure addition of its members. It rather represents
a value which is more than only the sum of its components. However this higher
value is limited to the factual social communalities and dependences and it does
not legitimize the state totally to become independent from its citizens and to turn
them into mere subjects. It should rather but its service within the common interest
of the community and provide for guarantees that its activity promotes justice and
liberty; other wise its measures and decisions are not justified and thus illegiti-
mate. The general however is not any more limited to the state territory. It has to
grow into an international communality. Only on the national bases one can today
not any more legitimize domestic state politics.

THE CITiZEN (CITOYEN) OF ROUSSEAU: a Challenge fort the Today and Tomorrow

The theory of state of ROUSSEAU influences the state of modernity with far reach-
ing consequences for democracy for totalitarian politics which may be influenced
by the absolute legitimacy of the volonté générale as well as for the republican na-
tion-state of the citizens (Citoyens). His theory of the transformation of the human
being in the state of nature to a rational citoyen did become e.g. the fundament for
the constitutionalism in France as well as in Turkey. When the human being in
the state of nature acquires its higher being as a human as political citizen (ci-
toyen) and becomes an associate of the political authority he/she becomes a politi-
cal animal which doe only rationally with its reason participate on the design of
the general will. The citoyen is interested on the political justice which will be de-
signed by its democratic participation by a majority decision. It renounces within
the political community to its given nature and the pre-state values such as culture,
language, tradition, religion etc. Indeed the political citoyen is an a-cultural only
rational “animal”. The state as incarnation of the rational and political is according
to this opinion an association composed of political animals such as the citoyens
but not compose of members belonging also to an other collectivity based on lan-
guage or religion.

Reason asl only Legitimacy bases of the State Unity

With this ROUSSEAU has created the fundament for the republic which is legiti-
mized by a political nation. Each individual is citoyen and each individual can
become a citoyen when it is willing and interested e.g. to accept the values of the
French or the Turkish constitution which as only been established within the con-



120  Chapter 3 The Idea of the Human Being and of the State as Starting Point of State
Theories

stitution. The fact that some still consider themselves as Kurds or Corsicans is not
only politically irrelevant for this ideology it does also undermine the final ideo-
logical legitimacy of the state as such. The political is reduced to the polity to the
rational and the just that is to the common good and to the liberty as well as to the
rational respect of the legislation. This reduction of the political to the economic
welfare, social justice and to the protection of individual liberty however, is chal-
lenged by the reality of many minorities which claim their proper autonomy in or-
der to foster their culture, language and religion also within the political commu-
nity they are embedded in. The “political” can not be defined with a final
conclusion. It is determined by the tasks which are approved by the democratic
majority. What is political this issue finally has to be determined within the gen-
eral democratic discourse. Tasks which within one state are open to politics, to the
public and to democratic decisions may be dispelled in other states into the sphere
of the private.

Can one reduce the Human Being to the Rational Citoyen?

On the other hand one can not deny that even those states which confess to be Ci-
toyen-States still hidden foster their proper culture — and be it only the promotion
of the language interests of the majority nation —. Within the American melting
pot e.g. one can detect by observing the emotional debates on the “English—Only
movement” that even a state open for all cultures with regard to immigration has
limited interests with regard to the integration of those cultures such as e.g. the
Spanish language. The majority culture of the WASP still seems strongly influenc-
ing society and also politics. Integration and assimilation into the majority culture
are goals to which every immigrant is finally exposed although not publicly but
privately. If we also take into account the interest of the republican French state to
foster internally (Académie Frangaise) and externally the French language (Com-
munauté Francophone) we may have some doubt with regard to the reality of a
real citizen-state. If we would even explore the situation in Turkey which protects
its Turkish citizens in Cypruss although according to the ideology they should not
be part of Turkey.

C. The Justification of State Authority

l. The Problem

Justification — Sovereignty — Legitimacy
Who puts the question with regard to the justification of the state explores its le-

gitimacy. Without sovereignty there would be no legitimate state. The issue of the
legitimacy thus contains at the same time a question with regard to the sover-
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eignty. The sovereignty substantiates the law and the power of the state to enforce
its proper decisions. Legitimate however is the authority of enforcement only if it
can also be justified. Subject of the justification thus is the so called imperium that
is the authority to implement the law with coercive enforcement.

Who asks the question with regard to the justification of state power does not
only expect a mere explanation of the sense in connection to this the function of
the state. The question with regard to the sense and thus to the need of the state
has first to be separated from the question with regard to the value of the state.
The question thus is not “why should the state force be tolerated?” but rather “why
does one want to tolerate state enforcement mechanisms and why does on obey to
the state legislation?” Who asks the question of justification expects as answer
what value the state has for the single individual which would justify that one ac-
cepts the concrete state enforcement procedure.

The Question with regard to the validity of the Law

Who wants to justify state force has to analyse the moral justification for state
force which requires some times the highest possible sacrifice. (The war of Israel
in Lebanon July — August 2006) Without clear separation of Just and Unjust the
justification is not possible. Thus one is challenged to prove that there is a final
moral ground for the state and with this we do not only refer to the coercive force
of the state. Where is the validity and the legal force to be found for a law and leg-
islation? The Mafia can threaten and enforce by threatening the people with vio-
lence. As soon as the threat disappears the power of the Mafia is fading away. The
state has the force to enact obligations. These are even valid if they are not en-
forced. Thus the state has legitimacy when the peoples are convinced of its obliga-
tions.

There are different opinions with regard to the question whether this force of
validity of the law lies within the monopoly of the state to use in final instance
even violence for coercion. The state philosophers of the 19" century however did
not make a distinction between the question toward the sense of the state (founda-
tion of the state) and the question with regard to the value of the state (justification
of state authority.

Il The Sate as Part of the Human Being

Where is the validity of state regulation based?

Why can human beings belonging to the democratic majority impose to the minor-
ity an order of obligations which can be enforced even against the will of this mi-
nority? Why can executives mandated by their parliament provide for legally
binding ordinances and impose to the single individual obligations or even rights?
Why can the ones dominate over the others? Why can citzens as members of state
authorities in exerting state functions impose obligations to other people? Where
does the judge get its title to condemn the guilty?
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State and political decisions are legal orders which are binding and can or even
must be enforced with coercive power of the state. Criminals are to be punished.
To the political respective to the state one has to assign alls decisions, procedures,
institutions, regulations and measures which if needed are enforceable with the
state monopoly to use coercive violence and which can be traced back to the le-
gitimacy of the state and thus to peoples sovereignty. The social sphere respec-
tively the private sphere however are to be assigned mechanisms of decision mak-
ing which would lead to contractual or statutory agreements and could be enforced
based on social sanctions or on a judgement of the court and thus could be finally
enforced with the power of the state. Their legitimacy is based on the fundamental
agreement of the concerned as contractual partners or as associates of a associa-
tion.

The State as Pre-Condition for a Human Order of Peace

If one can not accept that the power of the strongest should become legal, the so-
ciety can only exist as an order of peace if the mutual interdependencies and the
cooperation of the peoples is mainly founded by decision making mechanisms
which are legitimized by contract or majority decision, or if they can be based on a
judgement of the court which is enforced with legitimate political enforcement
violence according to the principle of reasonableness or proportionality. Even the
most liberal legal order however can only be maintained when people finally can
trust that obligations and rights which are based on common agreements can in
case of need also be enforced. The indispensable trust for the living together of
human beings is thus on one side based on the integrity of the human being and on
the other side on the certainty that in case trust is misused the law can also be im-
plemented with coercive force. Only a legal order supported with force can finally
establish trust and confidence for agreed justice among free associates.

lll. The Nature of the Human Being

Not the Maliciousness but the Division of Labour presupposes an Order of
Peace

Though the state is not at all a consequence of human hostilities according to the
opinion of HOBBES. Certainly the danger exists that a complex and interconnected
human society would dissolute without leadership, because hostilities may become
to important. But even when this would not be immediately the case a superior
form of authority which regulates human relationships, would still be needed in
order to regulate inter human relationships and a certain frame of the division of
labour in order to provide for the protection for the minimal supply for existence
and to provide the supply for the normal living. The state is not a consequence of
the homo homini lupus but of the increasing interdependency of people within the
society and the growing interdependency, which itself is certainly a consequence
of the increasing division of labour, of the increase of the population and of the
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technical development and the strengthened capacity of professionals to organize
as well as of the sociability of the human being.

One Dimensional Images of the Human

One dimensional views of the human being can lead to dangerous false conclu-
sions of far reaching importance. Whoever observes human beings today has to
recognize that aggressiveness is only one side of the human nature. There are also
human beings prepared to sacrifice for others, to help, to be at disposal of others
and to be consciousness of their proper duties. The reality of the human society is
very diverse and can hardly be reduced to a one dimensional view of the human
being. Besides the mother who cannot any more feed her children one may be
confronted with a soldier who despairs because of his incapacity to help those
hungry children. Or one can see a police officer who lets pay his helpless prison-
ers for his frustrations. Besides the stressed manager of a company one may see a
secretary which consciously carries out her obligations but at the same time hopes
for the near end of the working time because of the expected party in the evening.
The one would want to earn a lot of money in his/her life, achieve high and pow-
erful positions, the other is contented when he/she can feed the family and make
its children happy. How wrong would it be with regard to this complex reality to
build up a theory of the state only on a one dimensional view of the human being.

The State as the Result of History

State authority can not be reduced to either a fictive of factual happened original
contract out of which all later titles for state authority could be deduced once and
for all. In fact the contract as a legal institution does already presuppose the exis-
tence of a legal system with the basic principle that contracts should be maintained
(pacta sund servanda). For this admittedly very formal argument the contract can
neither serve as the big band for the establishment of a state legal order. In fact,
the state did rather develop, mutate and adapt with the history of mankind. It is
bound to the nature of human beings which cannot exist without interconnection
within the society. However one can only justify state and political authority inso-
far it is committed to the wealth and the free development of all peoples

The Sociable Human Being depends on a Political Community

As a sociable animals human beings are dependent on the community. First he/she
experiences this community within the family. The increasing density of the popu-
lation and the need for social contacts each human being experiences first within
the community of his/her family. The increasing density the sociable need for lar-
ger supra family communities and the economic interest to increase and diversify
the division of labour lead to the construction of supra family political associa-
tions. These associations need first to be transferred functions and political tasks
in in order to guarantee within the frame of division of labour some freedom, to
protect the community from external enemies and to regulate internal conflicts.
This administration becomes only then political when it has to make decisions
within the rational democratic legitimacy with regard to values of universal values
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or when it is asked to use its power of coercion in order to implement decisions
with regard to the interest of the community.

Supra family states are legitimate only when they are installed for the common
interest of the general wealth and when they are rationally administered. In this
context the state appears only when the supra family communities did associate to
a bigger political union, in order to exert authority in the interest of justice. Supra
family domination is not only justified but it has also to be exerted within the in-
terest of the community. Moreover the bearers of decisions need to be accountable
to the corresponding institution of the community.

IV. Change of the “View of the State”

Because such political associations are a consequence of the development to a so-
ciety increasingly marked by division of labour, state have always to be seen and
assessed within their historical reality. States are not created by a unique act which
occurred only once in history. (social contract). Rather one has to accept that
states develop and change continuously during their historical development.

Human Beings become Interdependent because of external Circumstances

The explanation of the gradual building up of the states did show us the following:
Types of authority and relationship of power emerge because human beings be-
come more and more interdependent from each other usually because of external
circumstances not to be influenced by themselves. Parents can decide on the fate
of their child because it is dependent from them and because with such decisions
they can best serve their and the long term interests of the child. They care for the
better protection of the child, know its capacities and his/her interests. Does the
family once loose on autonomy because of its increasing interconnection it has to
hand in titles of authority to the community. The community however has only
competences in so far as its right to exert general authority is made necessary be-
cause of the factual interdependence within the society. Politics have to care that
the power produced by such new dependencies remains just and reasonable with
regard to its goal to serve freedom and to strengthen inner peace.

Diverse State Conceptions

When state authority is deduced from the concrete social situation of a certain so-
ciety it has to be differently designed according to its historical development and
its concrete environment. If a state constrains itself to protect the community
against external dangers and to mediate internal conflicts it will be differently de-
signed than the state, which in a developed and complex industrial society has to
guarantee the economical survival of the polity and to care for a far reaching
autonomy of the polity within a globalised economy.

Structure and justification of state authority are closely interconnected to each
other on one side and to the specific conditions of the concerned state on the other
side depending on its stage of development, education and training of its profes-
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sionals, tradition, history, character of the people, size and geography. Nobody
would dare to pretend e.g. that the Chinese Republic would need to be organised
according to the same principles as the small miniature state Andorra or Liechten-
stein.

State against Misuse of Powers

Undoubtedly titles for political authority are constantly misused. Just as there are
good and bad parents which exploit and maltreat their children, we also detect
state regimes which exploit the dependent and powerless human being and misuse
their subjects.

Misuse of power, mismanagement, exploitation and disregard of elementary
human have their origins often in the fact that very few persons have been en-
trusted with much to much powers. There may have been no sentence in history
with such universal wisdom to be considered by philosophers, political scientists
lawyers and politicians as the guideline of LORD ACTON ,,Power corrupts and ab-
solute power corrupts absolutely.”

The Faulty Leviathan?

HOBBES wanted to bring permanent misuse of power to an end by entrusting abso-
lute power to a monarch or to the head of state Cromwell. However how can one
expect to bring misuse usurpation and the discretionary power to an end with an
absolute Leviathan or tyrant? If one already recognizes that human beings are be-
ings with possibility of faults and thus develops a theory of state embedded by this
view of the human being one has to provide in this theory that institutions must be
established in order to minimize at least the failures of the rulers. This however, is
only possible when the ruler can always be made accountable for their activities
within the government. If they have to give account for all their measures and if
they are continuously are controlled misuse of power may be reasonable reduced.
Only controlled power which is also accounted for is power in the political sense.
Non controlled power degenerates becomes susceptible for corruption and is fi-
nally non democratic. It is finally against the interests of a democratic polity. Only
with institutionalised and permanent controlled power can the state minimize pos-
sible failures of the rulers.

Constitution as the Instrument fort he Limitation of Powers

The 20" century has revealed in the most brutal way to what human beings are ca-
pable when they are given uncontrolled powers to exert without any accountabil-
ity. Unfortunately the beginning of the 21% century is not at all reason for substan-
tial hope that we will be freed for ever from the “un-state” and that the democratic
states will all commit for a better anchorage of the human rights and their moral
justification. Failures and insights of the passed however should not lead us to fall
in the opposite extreme and to propose the anarchy as the vision of the future.
Then in a situation of total anarchy the state and politics would loos any legiti-
macy. Much more important is to care for the constitutionally established institu-
tions of the state and to look that the might is so clearly divided and assigned that
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authorities and persons which are entrusted with power will only use them for the
wealth of the peoples by controlling each other and by learning from each other.

For the state of the complex industrial society it is of utmost importance that
humans can develop within a peaceful environment. Promotion of peace and lib-
erty should in the end not lead to the fading away of the state and into an associa-
tion of free humans (young MARX), but rather to the increasing complexity of the
national and global interconnecting network of human cooperation. Liberties pro-
duced by law should soften dependencies which occur with this interconnection.
When the law in the area of migration entrusts the power to the authorities to de-
cide on the domicile, working place and finally also on the existence of human be-
ings within the state it has also to provide procedures and institutions which
should prevent that power and discretion of civil servants can be misused. If the
social security system guarantees the social survival of handicapped peoples the
employees of the state should not be able to misuse the any way humiliating de-
pendencies of handicapped persons. It the constitution protects fundamental rights
for minorities the majority legislature should not unpunished be able to cancel the
constitution with its tyranny of the majority. Such tasks however can finally only
be accomplished by a state with a wide spread supported legitimacy. Governments
lacking legitimacy will open all doors for corruption and prepare the final fading
away of all important institution for the protection of human rights. Only a legiti-
mate state can care that the existing power will be rationally exerted and continu-
ously controlled by an open and rational discourse in the democratic public. Such
discourse will assess whether the power is used rationally and whether it fosters
liberty and justice. It will have to look for a rationalisation of the power account-
able to all citizens.

Legitimacy
How can one determine whether state authority has been exerted correctly, rightly
and for the benefit of justice? The answer is finally clear: If the state authority is
supported by the comprehensive acceptance of the great bulk of the population,
one can assume that at least the most elementary conditions for justice and liberty
are given. Thus one can certainly only consider a state to be within the rule of law
with regard to its authority when it has achieved this acceptance within its popula-
tion. Such acceptance however is only possible in a case that the population con-
siders itself as a community which can be guided by common and general laws.
(consider e.g. the explanation of the feeling of togetherness in IBN KHALDUN).
Thus if there are human beings which feel to be treated as second class citizens
and thus can not identify with the state because they belong to the discriminated
minority the state has not achieved the necessary legitimacy. Also minorities need
to be convinced that the authority is finally exerted for the benefit of their wealth
and this without any discrimination.

Such recognition however can not be achieved by a permanent even fictive
original vote. It can only be detected that the population follows the laws not only
because it fears sanctions and punishment, but also because it considers punish-
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ment in case of violation of law as legal and justified and therefore it feels obliged
to obey to the legal obligations.

Legitimacy according to MAx WEBER

The legitimacy of the authority in the sense of MAX WEBER (1864—1920) can have
different reasons. He considers legitimacy /ega/ when it is founded on a rational
charter and accordingly exerted. It is traditional when it is founded within the be-
lieve of the holiness of the existing order and powers of the ruler. (patriarchal au-
thority). It is charismatic when it depends on the emotional and affective devotion
to the person of the ruler because of its magic capacities, its heroism or his spiri-
tual power or the power of his speeches. The best legitimacy bases and in particu-
lar the most sustainable however is the just exertion of authority which is based on
the rule of law. If utmost peoples are convinced of the reason and the justice of the
ruler and his law the authority achieves the highest level of legitimacy. (M.
WEBER, p. 475)

Always when existing social power is entrusted to the state it should be exerted
in the common interest of the entire population. All powers need to be used for the
goal of the state in order to promote the wealth of the community including the
minorities. These activities need not only to be exerted they must also be made
seen by the population. “Then all human institutions develop powers. But without
assessment of the function which is specific for state power it can neither be dis-
tinguished from the power of a band of robbers, from a cartel of coal nor from a
ninepin club. (H. HELLER, p. 203).

Who Controls the Watchers?

Closely connected to the issue of the exertion of powers in the interest of justice is
the question who should be entitled to control the rulers. History does not know
the example of a tyrant who did not pretend that his authority is totally for the
benefit of his people. However all authoritarian rulers insist regularly to decide on
their own what is in the public interest. Only they can decide what is in the interest
of the common good and not the peoples. Thus James I. declared in his famous
speech on march 21 in his parliament:

“I conclude then this point touching the power of kings with this axiom
of divinity, That as to dispute what God may do is blasphemy... so is it
sedition in subjects to dispute what a king may do in the height of his
power. But just kings will ever be willing to declare what they will do,
if they will not incur the curse of God. I will not be content that my
power be disputed upon; but I shall ever be willing to make the reason
appear of all my doings, and rule my actions according to my laws....”

However even though the ruler may be controlled by parliament and courts, the
question remains who watches the watchers because also the courts or the parlia-
ment can fail. In a country they did recently establish a most powerful prosecutor.
In the end the prosecutor himself became corrupt. The only possibility to avoid
such developments is a careful designed system of checks and balances in which
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all powers can mutually control each other and their activities are part of the pub-
lic discourse.

Condemnation of the Tyrant after his death?

Nevertheless in all times there were possibilities to provide for at least somehow
limitations of the powers of an absolute monarch. HUGO GROTIUS (1583—-1645)
reports of the the old custom in egypt where the Kings could be accursed for vio-
lation of major governmental principles. Have they been declared guilty the judge
denied them the official ceremony for the funeral. (H. GROTIUS, I. book, 3. chap-
ter., XVI)

In the famous drama ANTIGONE of SOPHOKLES the new King of Theben denies
ANTIGONE to burry the former King her brother because he was a tyrant. Antigone
however has her divine family obligations to burry accordingly her brother. Fam-
ily law against state law, different authors (IONESCO and BRECHT) did solve this
eternal dilemma very differently. H. GROTIUS tells us the story of some ancient
Kings which although had been entrusted unlimited powers. But when they would
have misused the King prerogatives they would have been stoned.

Rule of Law and ,,Rechtsstaat”

Whether the rule of a King or of the democratic majority is exerted by the major-
ity of the people, always one has to put the question whether the sovereign is supe-
rior to the law or whether it is also bound by the law. Certainly one can not deter-
mine the sovereign as an organ to execute the law having not other task than to
execute the pre-given law. On the other hand the sovereign has no right to commit
brutal injustice. Law, Justice and injustice are not — as HOBBES thinks — only pro-
duced by the state. There are elementary basic legal principles which are recog-
nized by all peoples which can neither be violated by the state and the sovereign.
The elementary principle of the Rule of Law is founded within the conviction that
human beings should not be ruled by other human beings but by law.

The word “law” has a meaning which goes beyond the positive law. An action
or decision is considered right or wrong not because it is just legal but rather in
harmony with the basic legal principles or it violates those principles.

The Sovereign is within the Law

Accordingly also the sovereign does not stand above the law but within the law. It
must though design creatively a big part of the legal system. But in doing so it has
no power to violate basic legal principles. These principles correspond to the rea-
sonably founded values with regard to the dignity of human beings and with re-
gard to the credibility of procedures in which a independent judge decides finally
on right and wrong. Even the formal majority of the citizens of a state can some-
times be misled in its emotions and violate elementary principles of human rights.
In particular minorities or members of other races can not be protected only with
the majoritarian democracy. The prosecution of the Jews and the Sinti and Roma
in the third Reich as well as the discrimination of races in the apartheid regime of
previous South Africa as well as the ethnic cleansing in the 20" century are most
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cruel degenerations of the tyranny of the majority or in South Africa of the minor-
ity. Already JOHN STUART MILL (1806—1873) was aware of this danger:

Like other tyrannies, the tyranny of the majority was at first, and is still
vulgarly, held in dread, chiefly as operating through the acts of the
public authorities. But reflecting persons perceived that when society
is itself the tyrant — society collectively over the separate individuals
who compose it — its means of tyrannizing are not restricted to the
acts which it may do by the hands of its political functionaries. Society
can and does execute its own mandates; and if it issues wrong man-
dates instead of right, or any mandates at all in things with which it
ought not to meddle, it practices a social tyranny more formidable than
many kinds of political oppression, since, though not usually upheld by
such extreme penalties, it leaves fewer means of escape, penetrating
much more deeply into the details of life, and enslaving the soul itself.
Protection, therefore, against the tyranny of the magistrate is not
enough, there needs protection also against the tyranny of the prevail-
ing opinion and feeling, against the tendency of society to impose, by
other means than civil penalties, its own ideas and practices as rules of
conduct on those who dissent from them; to fetter the development and,
if possible, prevent the formation of any individuality not in harmony
with its ways, and compel all characters to fashion themselves upon
the model of its own. There is a limit to the legitimate interference of
collective opinion with individual independence; and to find that limit,
and maintain it against encroachment, is as indispensable to a good
condition of human affairs as protection against political despotism.
(Introduction on Liberty)

For this reason it is not sufficient that the decisions of the sovereign take into
account the generally legal principles recognized by the people — the sovereign
needs moreover to respect legal principles which are in harmony to reasonable
and universally justifiable arguments. Sovereignty is not the “big bang” out of
which the whole legal order can be deduced according to HOBBES. Sovereignty is
competence but also responsibility to care for the basic order of the wealth of the
population within the borders of the territory entrusted to the state.

Reason of the Watchers

The state of modernity is based on the conviction hat human beings since the time
of renaissance are able to say “no”. Who has the capacity to say no because with
his/her reason he/she can assess the exertion of power must also be able to pro-
duce this no into an institutional and procedural design. If the state authority suc-
ceeds to convince the human beings by reason the no will be reduced to a tiny mi-
nority. Authoritative thus must be the reason. When the sovereign misuses its
powers and disregards elementary principles of justice and reason, it looses its le-
gitimacy. Without legitimacy there is no sovereignty. Based on the right to resis-
tance human beings can thus establish a new state order in case they set the goal to
establish a state with a new legitimacy. Human beings remain even though they
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have been entrusted with power reasonable animals capable for learning and thus
able to improve it they are under control. For this reason the limitation of powers
within the state will principally lead to a better, more legitimate and more just sys-
tem of government.

The Common Good as Essential Element of the State

The state is distinguished from the Mafia because it has to use and administer the
power entrusted to the polity for the interest of the people living in this polity. It
has to care for the general wealth of all peoples and has no power to privilege spe-
cial interests of certain persons or power-holders. (J. RAWLS, p. 253 ). Where and
when ever the state ort he ruler misuses ist entrusted power during a longer time,
they had alwas in the end to give up the authority. Already in the 14" century the
statesman of the ottoman Empire IBN KHALDUN was of the opinion that each ruler
will loose its authority when it only lives for his personal luxury and does not care
any more for the common interest of its tribe. “When the natural tendencies of
royal authority to claim all glory for itself and to acquire luxury and tranquillity
have been firmly established the dynasty approaches senility. (IBN KHADUN, p.
133)



Chapter4 Human Rights

A. Introduction

Universal Cultural Heritage?

Human beings have rights and obligations towards each other; this is an ethical
and moral basic principle which has its roots in all different cultures. The “golden
rule of ethic reciprocity is to be found in almost all different cultures, such as the
Jewish and Christian rule “Love your neighbor as yourself" (MOSES and JESUS);
"do to others as you would have them do to you"; "treat others as you want to be
treated”; "what you do not want others to do to you, do not do to others."
(CoNrucius); "what is hateful to you, do not to your fellow man." (Jewish sage
HILLEL). The decisive question however is not only whether human beings can
claim rights towards one another but even more important who can determine the
content of thes rights and obligations and who has the legitimacy in case of
conflict to implement these rules. The rulers cannot autocratically decide on the
content and implement it at their whim. It is not up to the rulers to decide which
human rights are enforced with what kind of content and in which procedure they
can be claimed. The peoples beings living within a state need rather to call in
inalienable rights with regard to the state and its administration befor a
independent professional body with the necessary jurisdiction.

,Justice must be seen to be done*

Government representatives traveling to China request the implementation of hu-
man rights. In Kosovo the international community and in Iraqu the US did inter-
vene because they claimed the continuous and heavy violation of human rights
justifies and even requires military intervention. And indeed the Kosovo interven-
tion was the first military action of the NATO ond behalf of the UN with the main
and only justification protect human rights of peoples. South Africa has a new
constitution which which guarantees human rights and equality of all inhabitants
independent of race, relition or language. In several states of the African continent
rights of human beings are maltreated and their rights are openly violated because
peoples suffer from ethnic conflicts, militariy dictatorship, state- and police terror-
isem. In France French citizens with north-african roots claim to have suffered
heavy discrimination with regard to other French citizens. In Germany polititians
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require better protection for foreigners by police and in Switzerland asylum-
seekers and refugees are exposed to social pressure hostile to foreigners and in
particular refugees.

Human rights did become part of the political and strategic game of big nations.
The council of Europe condemned Turky because of its hostile attitude towards
the Kurd minority. Turky on its part accuses western states of Europe that they
misuse the human rights policy in order to weaken the Turkish nation and even by
supporting the Kurds to corrode the inner-state cohesion.

Islamic fundamentalist fight against the Human rights policy as a result of the
enlightement philosophy of Christian origin and principally hostile to the Islamic
religion. They claim that human rights can not be justified within a state which
pursues religious goals. The most sacred mandate of this state is to fulfill the tasks
ordered by God. Those who disregard this commandement have to be pursued.
Whoever violates the laws of god can not claim any human right and there is no
possibility to refer to any right of error.

International Protection by Organisations and Courts

International conferences are summoned in order to strengthen the protection of
human rights. The OSCE convenes every year a conference of the member state
governments in order to analyze possibilities which would enable the states to im-
prove their procedures and institutions in order to give better protection to human
rights. The UN request every year reports on the human rights situation within the
different member states. In March 2006 the General Assembly has replaced the
human rights committee with a human rights assembly in order to improve the UN
engagement for better protection of human rights. The members of the council of
Europe have already more than half a century ago established the Human rights
Convention for the protection of some basic fundamental rights. According to this
convention individuals of the member states can directly sue their states before the
European Court of Human Rights.

Double Standars

The states however have an ambivalent relationship to the human rights. While the
US Government accuses other states for violating human rights douzens of pris-
oner condemned for murder await the execution of their capital punishment which
may occur sooner or in a uncertain future. These years of permanent uncertainty
and fear of the candidates on the death row has been condemned according to a
judgement ot the European Court of Human Rights as severe torture.

In several states the policy with regard to human rights and minorities is a
means in order to support the members of minority ethnicities in opposition to the
government of the neighbour state. In the Baltic states the minorities have to pay
for the evils which the Sowjet-Union has committed to those peoples in the last 60
years. Human rights as individual rights are considered by the Chinese govern-
ment as an instrument of ideology of western state used for the destruction of the
communist authority within the state and for this reason the Chinese fight against
this policy.
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Human Rights: Hope and Disapointment

The history of mankind is in the end also a history of brutalities, slavery and viola-
tion of the elementary dignity of human beings. As in our days there were always
rulers misusion their might and persuing their subjects with brutality. The secret
police is not an invention of our times, it existed already in the ancient China and
on other continents of the earth.

How cruel human dignity has been maltreated by torture and slavery — the hope
and the engagement of many personalities for a juste and humane social order
which guarantees the individual development of human beings has never been to-
tally destroyed. The longing for an independent life within the family, the tribe or
the municipality with relatives and friends, the search for closer or remote happi-
nes in this world ore hereafter has always been widespread as well as the desire to
misuse the conquered power for the destruction of such liberties.

Human rights have reached the centre of the consciousness of our society. Thus
they turned into a most important instrument of todays policies. With the claim for
human rights protection governments, states and parties can be condemned before
the world public. Within the media human rights have a predominant position
within the news and documentation rports in particular for alarming the public in
case of gross violation of human rights.

The Virtuous Human

Courage, intellgence, relgiousness, stamina, humility, love, honeour, loyalty are
not only the vertues of ancient greek philosophers they are also virtues of African
tribes since several thousand years (C. MUTWA, p. 141) or praised by the old chi-
nese philosophy (KONFUzIUS, 551-479 b. Chr.).

Ideas of the good, just and careful ruler one can not only find with PLATON and
ARISTOTELES, find them also in India (H. ZIMMER, S. 104 ff.) or in China where
the famous sentence of the emperor Wen of Han (202 BC to 157 BC) is still
known: “Early in the morning twighlight I get up! Only late in the night I go to
sleep! All my forces are dedicated to the empire I care for the people and suffer”
(translated from M. GRANET, p. 257) .

Written into the Soul of the Peoples

How widespread the main concepts on the just authority serving the common good
of the people were the real birth of the idea of proper human rights as rights which
can be enforced by an independent court even against the might of the state has its
roots in the history of political ideas of Europe. Why? We have already explained
the originally almost every ruler has based its might on supernatural forces and on
Gods law. Also state law has originally been justified by its religious origin. It was
the law enacted by God (according to the Chinese concept by Heaven) and thus ir-
revocable and also binding the ruler. The law was written into the souls of the
people. Was it misused or bendt by the ruler his authority or the authority of his
descendants was doomed to destruction. All law thus has been considered human
right or human law. The idea that individuals would have special rights toward or
against their rulers was within this context superfluous and unnecessary.
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The Mature Person Can Say ,,No“

The European “modernity” starts with the capacity, the insight and the readiness
of human beings to say “no”. Persons saying no need to be able e.g. to assess the
quality of the government and the enacted laws. According to their assessment
they must be able to evaluate whether they would still support the government.
Those who want to assess the quality of the authority need to know what informa-
tion are necessary in order to make a judgement, they need to be able to under-
stand and evaluate the information and must be capable to consider possible alter-
natives. Persons able to say no must also decide which order of values should be
authoritative and why it should be authoritative.

Only mature humans which have to have the same capacity for judgement as
those ruling over these humans can say “no”. The conception of men which is
based on the capacity of judgement of each individual person needs to recognize
that all individuals belonging to the genus of the “homo sapiens” are principally
equal and that nobody can claim to have based on the grace of God the legitimacy
to rule other human beings. Only rulers which have been chosen by those to be
ruled can achiebe legitimacy for their authority.

Capacity of Judgement of the Human

Within the Renaissance the human brain has been secularized and it replaced the
religion with the ratio. In the next period the liberal modernity replaced the sover-
eignty of the ruler by the grace of God with the sovereignty of the ruler by the
grace of the people. Without conception of men being equal based on the intelli-
gence of the homo sapiens this secularization would not have taken place. The
conception of men is built up on the dignity of the independently judging human
and this was the pre-condition for the secularization.

Human Rights Limit the Might of the State

With the gradual secularization of state authority going back to the European
Middle Ages the idea of human rights began to raise. As long as authority was le-
gitimized by God, it was bound and limited by the supernatural law determined by
God. As the secularized ruler sets its own law it need to have new and special bar-
riers, which prevent him to misuse his powers and to use its authority for its per-
sonal interests. The state with the constitutionally guaranteed separation of powers
needs to care that its institutions also respect the pre-constitutional human rights,
which are constituted within the ratio. Whoever is convinced that human rights
precede state sovereignty and that those rights are with regard to any state sover-
eignty inalienable can recognize the legitimacy of the state constitution only in
case the primary target is to limit state power. Constitutions thus, should in future
not only enable, install and legitimate but also limit the powers of the state.

With the secularization of worldly secularized authority the ratio turns into the
authority to determine the scale to evaluation of justice and ethics. The brain rec-
ognizes natural law. The theory of natural law turns into the fundament for the
knowledge of human rights.
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Homo sapiens

With the secularization finally also the system of values according to the religions
dropped. In stead of religious values which of course have often been misused for
the sake of their absolute authority by the monarchs secular values had to be taken
into account. Those values needed to get credibility and legitimacy an thus be ac-
ceptable independently from any religious belief. For this case it is obvious that
the system of values of the religions has been replaced by the rationally justified
idea of human rights. Human rights thus turned into the secular value system
which is the bases for any state constitution. Human rights became the surveyor’s
wooden rot of a rational value system. Now human rights serve as the secularized
rationally justified universally for mankind applicable ratio which is built up on
the universal ethic. Logically many states claim that human rights have universal
validity as they are born out of the brain of the universal genus homo sapiens.
Based on this justification they derive the right and claim of the international
community based on these universally valid human rights to intervene economi-
cally or with military forces within the sovereign rights of the states which grossly
mistreat human rights.

Right of Resistance as the Peoples Right

A religion independent from the secularized ethic turns into a universal ethic ap-
plicable generally for all peoples. The law rooted in the natural law is inalienable
and irrevocable. The original equality before God turns into the equality before the
law. Out of the pre-state natural law humans become creators of the state. In short:
The right to resistance becomes part of peoples sovereignty.

Secularization of Western State Ideas

Opponents of the secularized natural law which is recognized by ratio raise how-
ever a legitimate doubt pointing at the fact that the idea of human rights is of
western origin. This origin has its roots in the western enlightement philosophy
which itself goes back the individualistic Christian scholastic tradition. For this
reason human rights can only — if at all — have a particular claim. For instance
Chinese philosophy is grounded in the idea of harmony. Within such thinking in-
dividuality has much less importance than in the western philosophical tradition of
Christianity, which is based on the ethic idea that the person is individually re-
sponsible before God for all his/her actions and decisions.

Human Rights and Minority Rights

Human rights should not only protect any individual they should also protect mi-
norities. Only with the internationally condemnation of violations of human rights
minorities discriminated by the tyranny of the majority can alarm the international
community and internationalize their conflict with the majority. The historical ex-
perience reveals however that human rights are often only the pretext in oder to
defend the interests of the minorities. As soon as minorities themselves are in
power based on secession or granted autonomy they often do not care within their
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territory on the new minorities and even less to protect human rights of all their
subjects.

Undoubtedly, the need for a better protection of minorities did lead world-wide
to a more general discourse on issues of human rights. Namely the western states
with constitutions going back to the traditional constitutionalism of modernity
claim that human rights enshrined with their constitutional documents must have
universal validity and therefore have to be considered binding the whole world.

Asian Values?

States with Asian cultural tradition e.g. see their roots within the Confucianism of
eastern Hinduism. The value system of these philosophies and religions focus
much more on the collectivity and in particular on the family. Thus, there priori-
ties differ substantially from the human rights catalogue of western countries. But
also Islamic states and native peoples of North America and Australia refer to dif-
ferent values with regard to their culture and tradition (e.g. corporal punishment)
and that those values somehow contradict to the classical western human rights
catalogue.

Implementation of Human Rights with the Bretton Wood Insitutions

In the area of globalisation of the economy the enhancement of the idea of univer-
sal valid and binding human rights has been given a new focus and impulse by the
World Bank and the IMF. These institutions require the states which depend on
their credits to stick to their defined and determined principles of good govern-
ance. Part of this very vague notion of good governance are democratic legiti-
macy, accountability, transparency, decentralisation and in particular rule of law
and human rights — as part of the Rule of Law principle. This close connection be-
tween the idea of human rights with the principle of the rule of law (That men are
governed by law not by men) links the human rights principle e.g. with the princi-
ple of the separation of powers, the right do fair and due process, access to an in-
dependent and unbiased court, equality of arms of the parties and the precondition
for a democratic control and legitimacy of the government. With this out of the
idea that human beings need to be protected with regard to governments misusing
their powers a new universal programme for governing people has been estab-
lished which actually is used by the creditor countries in order to impose with the
conditions of international banking credits the principles of good governance as a
universal governance programme on the debtor countries. All countries depending
on these credits will have to adapt their constitutional and governmental system to
the universal standards of the international community. The main justification for
these conditions are drawn from the conviction of many politicians that poverty is
mainly a result of bad governance and that poverty can only be effectively over-
come in countries with a system of good governance which is also attractive for
foreign investors. However, one has also to be aware that many reasons for the
governance problems of those countries are somehow inherited from colonial
times.
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Human Rights as Part of the Political Theory
The following questions have now to be answered:

1. To what extent are the actual human rights catalogues a result of the history
of political ideas and tradition linked to Christianity and enlightement?

2. How die the institutional fundaments for the protection of human rights de-

velop?
3. What is the content of the several different fundamental rights?

4. What is the significance of human rights with regard to the traditional state

sovereignty?
5. What inner cohesion is to be found with regard to the human rights idea on
one side and the different modern concepts of justice on the other side?

We consider human rights primarily to be supra-state rights which are to be de-
veloped out of the universally accepted ethical philosophy and which contain
moral obligations with regard to the protection of humans and prevent any misuse
of pressure or force in order to break the free will of a person. If in the following
we use the notion fundamental rights we consider with this notion primarily the
inner-state and constitutional design of human rights.

With regard to the recent developments one has seriously to ask the question
whether the state of modernity designed as a ideal model of the English and
French constitutionalism of the 17" and 18™ century still has its reason with regard
to the future of the globalised world. The human rights idea has concretely been
born in the French and in the American revolution all somehow influenced by the
former British glorious revolution. Human rights were the ferment for the creation
of the nation state. Will human rights still have a decisive impact on the interna-
tionalisation of states? Are states which base their unity still somehow on national-
istic ideologies still states in the sense of modern constitutionalism? Facing glob-
alised economy wouldn’t be the only realistic concept the “World-State as the
model to guide new political ideas which could replace today’s nation state?

B. Development within States of the Western
Constitutionalism

. Development of the Legal Protection in England

Magna Charta

The most impressive and at the same time the most influential document with re-
gard to the human rights development is undoubtedly the English Magna Charta of
the year 1215. This Charter which is still valid in the UK has enshrined the princi-
ple of the liberty of the church but also the liberty of the free citizens: ,,It is ac-
cordingly our wish and command that the English Church shall be free, and that
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men in our kingdom shall have and keep all these liberties, rights, and conces-
sions, well and peaceably in their fullness and entirety for them and their heirs, of
us and our heirs, in all things and all places for ever.*

With the Magna Charta the King confirmed within a document signed by the
Crown the rights of the free men or citizens (the members of families, the slaves
and all people without fortune were excluded). The Crown engaged itself to pro-
tect and even defend those freedoms. The Magna Charta did not only provide
guarantees for substantial rights it mainly ruled also ton procedural right in par-
ticular the rights of the parties before the courts. The King did not only restrict
himself to a ceremonial declaration to respect the liberties. He rather determined
the institutions and the procedure which independent from the Crown had to de-
cide on these rights. With this, those rights contained much more then a mere sim-
ple content of morality. In future the Crown could not without any justification
disregard those right ore determine alone and without any council or court the
content of those rights.

Rights were granted. At the same time it was decided who will have to protect
them. Besides the English Magna Charta there were in the same period in different
Kingdoms of Europe similar charters, which provided for rights of the free citi-
zens. E.g. the golden Bull of Hungary of the year 1222 provided similar rights for
the gentry and for the free men. In Sweden such rights were enshrined within the
Codex of 1350. Also the Swiss declaration of independence of 1291 was part of
such documents which enshrined the rights of the subjects with regard to their rul-
ers. Contrary to most European charters of middle ages except the Swiss declara-
tion of independence only the English Magna Charta could keep its validity and
even develop its fundament with other charters and documents in the coming cen-
tury. Indeed the Magna Charta has mainly influenced the court decisions in the
coming century and has determined until today not only the jurisprudence but also
political decisions until today. The Magna Charta is customary law and also of
course part of the unwritten British constitution.

Petition of Rights

The next important step with regard to the protection of human rights was the Peti-
tion of Rights which has also been reclaimed from the crown in 1628. This new
document has confirmed the principle that taxes can not be levied without ap-
proval of the parliament. (no taxation without representation). Besides this impor-
tant decision the petition of rights did expressly guarantee the right of the subjects
not to be put into prison without judgement of the court. Moreover the King had
only exceptionally in case of war the power to refer to the emergency situation and
thus claim absolute powers without parliament. Only twelve years later the long
parliament started which abolished the Kingdom and removed the King from its
power and executed Charles the first after having installed Oliver Cromwell as
Lord protector.
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Habeas Corpus

With the Habeas Corpus Act of 1679 the already since the Magna Charta en-
shrined right to be only imprisoned based on a decision of a judge solemnly at-
tested. Ten years later the glorious revolution did confirm all these rights in the
first Bill of Rights. The Habeas Corpus act did guarantee the right of the subjects
to sue the servants of the crown before the court in case they violated their vested
rights. The judges also have been nominated by the crown have been transferred in
certain cases the power to decide in case of controversies between servants of the
crown and subjects. When they determined that the servants of the crown acted
beyond their legal powers (ultra vires) the court could protect individuals from il-
legitimate action of the state because it acted beyond its legally vested powers.
The lord-chancellor was empowered to admit certain writs and with this to transfer
to the courts the jurisdiction over the servants of the crown.

Habeas Corpus did develop within the common law system to the fundamental
human right and it still is within the centre of the human rights concept within
common law countries. It is interesting to note that contrary to this procedural
right on the European continent a much more substantial right did develop as the
core human right which is the right to human dignity. Of course one has to be
aware that this right developed more than 100 years after the habeas corpus act has
been enacted.

What ist he Content of the Fundamental Right of Habeas Corpus?

Habeas corpus gives every person, who has been deprived of its liberty because of
imprisonment or for other reason such as delivery into a psychiatric clinic or im-
posing tutelage, the possibility to sue the responsible civil servant before the court
for illegal deprivation of his/her liberty. The prisoners in custody for investigation
the prisoners on the death row or the patient within a psychiatric clinic can with
the writ of habeas corpus without special formalities require to be brought person-
ally before an independent judge. In this case, the judge is required to assess
whether the deprivation of liberty of the concerned person has been legal and is
justified. While in early times the writ hat to be handed in at the Lord-Chancellors
office who did decide on its own whim whether the court should be handed over
the writ, today the writ of habeas corpus an independent writ to be decided di-
rectly by the court. It is a general right to sue the state based on a general human
right which is now is withdrawn from the power of the Lord-Chancellor.

The judge deciding on the writ of Habeas Corpus has the power to order the
civil servant, who has the defendant in custody e.g. the director of the prison to
bring the prisoner to the court. In case the servant disobeys the order of the court,
he will be guilty for contempt of court. Of course, the judge as well as the director
of the prison are servants of the crown and committed to serve the same state.
However, when the crown empowers the judge with specific competences he/she
has the necessary jurisdiction to carry out the procedure provided by the writ of
habeas corpus. This includes even specific order to the director of the prison. Ac-
cording to the habeas corpus procedure the defendant produces his proposals and
justifications orally.
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Indeed, the continental law ignored for long time totally the procedure and the
rights granted with the habeas corpus. Even today, one has only the possibility to
appeal against an administrative act, which in case of illegality will only be
quashed by the instance of appeal but usually not amended. The possibility to sue
the concerned civil servant before the court with the power of the court to issue di-
rect orders for civil servants, is still excluded and in fact alien to the continental
legal thinking.

In addition during the revolutionary 17™ century some other important deci-
sions of the courts have initiated a new consciousness of the law with substantial
constitutional decisions which clearly proclaim that the law is superior to the
crown which is also required to follow the obligations derived from the law.

Imposing Human Rights by the Courts

Human rights bind the might of the state and of its servants. However, when the
courts are denied jurisdiction over the state institutions, human rights are finally
worthless. The development within the Anglo-Saxon constitutional thinking,
which occurred very early compared to the other European states reveals impres-
sively that those, who were defending the rights of the subjects, had a clear insight
into the wisdom that without a clear document which enshrines and confirms hu-
man rights on one side and a clear guideline for the jurisdiction of the courts, hu-
man rights are without real value.

The Revolutionary 17th Century

The 17" century of England was important for the democratic development of the
state as well as for the secularisation of the legitimacy of the might of the state.
Between the years 1640 to 1649 the English parliament has been installed itself as
the Long Parliament and taken over the power of the government. In the end it
removed King Charles I and condemned him to death for high treason. Oliver
Cromwell then took over as Lord Protector the administration of the state. With
these actions the subjects have the first time in the European history taken over the
might of the state. It lasted an other 150 years when the revolution in France fol-
lowed the model of the previous revolutionary parliament in England.

This revolution has been prepared by THOMAS HOBBES and his state philosophy
developed within the Leviathan. He lived in London during the anarchic times of
the Long Parliament. The attitude of peoples in this uncertain revolutionary times
has certainly influenced his basic image of the human as a being prepared to fight
with every one. Exposed in this society without law and order he became con-
scious of the fact that mankind can not survive when there is no clear order and
when everyone depends only on his proper forces. Within the war of everyone
against everyone nobody can finally survive. For this reason one has to assume
that human beings are ready to transfer with the institution of a social contract all
secular power to install and guarantee the order of the society to the state and thus
to obey the order of the Leviathan. The state or the Leviathan has to ensure and
impose law and order and to and the war of everyone against everyone