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OPERATIVE PART:

Article 6(2)(a) of the Convention on the law applicable to contractual obligations,
opened for signature in Rome on 19 June 1980, must be interpreted as meaning that,
in a situation in which an employee carries out his activities in more than one Con-
tracting State, the country in which the employee habitually carries out his work in
performance of the contract, within the meaning of that provision, is that in which
or from which, in the light of all the factors which characterise that activity, the em-
ployee performs the greater part of his obligations towards his employer.

EXCERPT FROM THE REASONS:

1 The present reference for a preliminary ruling concerns the interpretation of Article
6(2)(a) of the Convention on the law applicable to contractual obligations, opened for
signature in Rome on 19 June 1980 (OJ 1980 L 266, p. 1) (‘the Rome Convention’),
which relates to individual employment contracts.

2 The reference has been made in the context of an action for a declaration of liability
brought by Mr Koelzsch against the Etat du Grand-Duché de Luxembourg (State of the
Grand Duchy of Luxembourg) and based on an alleged breach of that provision of the
Rome Convention by the judicial authorities of that State. Those authorities had been
called upon to rule in an action for damages brought by Mr Koelzsch against the interna-
tional transport undertaking Ove Ostergaard Luxembourg SA, formerly Gasa Spedition
Luxembourg (‘Gasa’), established in Luxembourg, with which he had entered into a con-
tract of employment.

Legal context

The rules on the law applicable to contractual obligations and on jurisdiction
in civil and commercial matters

The Rome Convention

3 Article 3(1) of the Rome Convention states:
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Rimska konvencija o pravu mjerodavnom za ugovorne obveze — ugovor o radu — stra-

nacki izbor — prisilni propisi prava koje je mjerodavno ako nema stranackog izbora —

odredivanje toga prava — pojam drzave u kojoj radnik “uobicajeno obavlja posao” rad-
nik koji obavlja posao u vise drzava ugovornica

IZREKA:

Clanak 6. stavak 2. lit. a) Konvencije o0 mjerodavnom pravu za ugovorne obveze,
otvorene za potpisivanje 19. lipnja 1980. u Rimu, treba tumaciti tako da ako radnik
svoj posao obavlja u viSe drZava ¢lanica, drZzava u kojoj u smislu ove odredbe uobi-
juéi u obzir sve znacajke koje obiljezavaju taj posao, najveéim dijelom ispunjava
svoje obveze prema poslodavcu.

IZ OBRAZLOZENJA:

1  Zahtjev za prethodno tumacenje odnosi se na tumacdenje ¢lanka 6. stavka 2. lit. a)
Konvencije o mjerodavnom pravu za ugovorne obveze, otvorene za potpisivanje 19. lip-
nja 1980. u Rimu (SL L 266, str. 1, u daljnjem tekstu Rimska konvencija) koji se odnosi
na ugovore o radu pojedinaca.

2 Postavljen je u okviru tuzbe radi utvrdivanja odgovornosti koju je gospodin Ko-
elzsch podigao protiv Velikog Vojvodstva Luksemburga i obrazloZio navodnim kr§enjem
navedene odredbe Rimske konvencije od strane luksemburskih sudova. Sudovi su trebali
odlugiti o tuzbi za naknadu $tete koju je tuzitelj u glavnom postupku podnio protiv medu-
narodnog prijevoznog poduzeca Ove Ostergaard Luxembourg SA, ranije Gasa Spedition
Luxembourg (u daljnjem tekstu Gasa) sa sjediStem u Luksemburgu, s kojim je sklopio
ugovor o radu.

Pravni okvir

Propisi o mjerodavnom pravu za ugovorne obveze i o sudskoj nadleznosti
u gradanskim i trgovackim predmetima

Rimska konvencija

3 Clanak 3. stavak 1. Rimske konvencije propisuje:
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‘A contract shall be governed by the law chosen by the parties. The choice must be ex-
pressed or demonstrated with reasonable certainty by the terms of the contract or the cir-
cumstances of the case. By their choice the parties can select the law applicable to the
whole or a part only of the contract.’

4 Article 6 of the Rome Convention, entitled ‘Individual employment contracts’, pro-
vides:

‘1. Notwithstanding the provisions of Article 3, in a contract of employment a choice of
law made by the parties shall not have the result of depriving the employee of the protec-
tion afforded to him by the mandatory rules of the law which would be applicable under
paragraph 2 in the absence of choice.

2. Notwithstanding the provisions of Article 4, a contract of employment shall, in the
absence of choice in accordance with Article 3, be governed:

(a) by the law of the country in which the employee habitually carries out his work in
performance of the contract, even if he is temporarily employed in another country; or

(b) if the employee does not habitually carry out his work in any one country, by the law
of the country in which the place of business through which he was engaged is situated;
unless it appears from the circumstances as a whole that the contract is more closely con-
nected with another country, in which case the contract shall be governed by the law of
that country.’

5  Article 2 of the First Protocol on the interpretation by the Court of Justice of the Eu-
ropean Communities of the Convention on the law applicable to contractual obligations,
opened for signature in Rome on 19 June 1980, (OJ 1998 C 27, p. 47) (‘the First Protocol
on the interpretation of the Rome Convention’) provides:

‘Any of the courts referred to below may request the Court of Justice to give a prelimi-
nary ruling on a question raised in a case pending before it and concerning interpretation
of the provisions contained in the instruments referred to in Article 1 if that court consid-
ers that a decision on the question is necessary to enable it to give judgment:

(b) the courts of the Contracting States when acting as appeal courts.’

Regulation (EC) No 593/2008

6  Regulation (EC) No 593/2008 of the European Parliament and of the Council of
17 June 2008 on the law applicable to contractual obligations (Rome I) (OJ 2008 L 177,
p. 6) has replaced the Rome Convention. This regulation applies to contracts concluded
after 17 December 2009.

7 Article 8 of Regulation No 593/2008, entitled ‘Individual employment contracts’,
provides:

‘1. An individual employment contract shall be governed by the law chosen by the par-
ties in accordance with Article 3. Such a choice of law may not, however, have the result
of depriving the employee of the protection afforded to him by provisions that cannot be
derogated from by agreement under the law that, in the absence of choice, would have
been applicable pursuant to paragraphs 2, 3 and 4 of this Article.
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“Na ugovor se primjenjuje pravo koje stranke izaberu. Izbor mora biti izri¢it ili dovoljno
sigurno proizlaziti iz ugovornih odredaba ili iz okolnosti slu¢aja. Stranke mogu odrediti
mjerodavno pravo za cijeli ugovor ili samo za neki njegov dio.”

4  Clanak 6. (“Pojedinaéni ugovori o radu”) Rimske konvencije propisuje:

“(1) Bez obzira na ¢lanak 3., izbor mjerodavnog prava stranaka za ugovor o radu ne smije
dovesti do toga da se radnik lisi zastite koju mu jam¢e prisilni propisi prava koje bi, da
nije bilo izbora prava, bilo mjerodavna po ovome ¢lanku.

(2) Iznimno od ¢lanka 4., u slu¢aju neizbora prava prema ¢lanku 3. za ugovore o radu
mjerodavno je:

a) pravo drzave u kojoj radnik na temelju ugovora uobicajeno obavlja svoj rad, ¢ak ako je
privremeno upucen u drugu drzavu ili

b) pravo drzave u kojoj se nalazi poslovni nastan koji je radnika zaposlio, ako on redovito
ne obavlja rad u samo jednoj drzavi,

osim ako iz svih okolnosti proizlazi da je ugovor o radu u blizoj vezi s nekom drZzavom; u
tom je slu¢aju mjerodavno pravo te druge drzave.”

5  Prvi protokol o tumagenju Konvencije o mjerodavnom pravu za ugovorne obveze,
otvorene za potpisivanje 19. lipnja 1980. u Rimu, od strane Suda Europskih zajednica (SL
1998., C 27, str. 47.) (u daljnjem tekstu: Prvi protokol o tumacenju Rimske konvencije)
propisuje u ¢lanku 2.:

“Sljedeéi sudovi mogu pitanje koje se javlja u postupku u kojem odlucuju i koje se odnosi
na tumacenje pravila sadrzanih u Konvencijama iz ¢lanka 1. uputiti Sudu EZ-a kao pret-
hodno pitanje, ako odluku o tom pitanju smatraju neophodnom za donoSenje svoje pre-
sude:

b) sudovi drzava ¢lanica ako odlucuju o pravnom sredstvu.”

Uredba (EZ) br. 593/2008

6  Uredba (EZ) br. 593/2008 Europskoga parlamenta i Vijeca od 17. lipnja 2008. o
pravu mjerodavnom za ugovorne obveze (Rim I) (SL L 177, str. 6) zamijenila je Rimsku
konvenciju. Ova se Uredba primjenjuje na ugovore sklopljene 17. prosinca 2009. ili ka-
snije.

7 Clanak 8. (Pojedina¢ni ugovori o radu) Uredbe br. 593/2008 glasi:

“(1) Za pojedinacni ugovor o radu mjerodavno je pravo koje izaberu stranke prema ¢lanku
3. Medutim, takav izbor prava ne moZze radnika lisiti zastite koju mu jamée propisi koji se

ne mogu iskljuciti sporazumom prema pravu koje bi, da nije bilo izbora, bilo mjerodavno
na temelju stavaka 2., 3. i 4. ovoga ¢lanka.
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2. To the extent that the law applicable to the individual employment contract has not
been chosen by the parties, the contract shall be governed by the law of the country in
which or, failing that, from which the employee habitually carries out his work in perfor-
mance of the contract. The country where the work is habitually carried out shall not be
deemed to have changed if he is temporarily employed in another country.

3. Where the law applicable cannot be determined pursuant to paragraph 2, the contract
shall be governed by the law of the country where the place of business through which the
employee was engaged is situated.

4. Where it appears from the circumstances as a whole that the contract is more closely
connected with a country other than that indicated in paragraphs 2 or 3, the law of that
other country shall apply.’

The Brussels Convention

8  Article 5 of the Brussels Convention of 27 September 1968 on jurisdiction and the
enforcement of judgments in civil and commercial matters (OJ 1972 L 299, p. 32), as
amended by the Convention of 29 November 1996 on the accession of the Republic of
Austria, the Republic of Finland and the Kingdom of Sweden (OJ 1997 C 15,p. 1), (‘the
Brussels Convention”) provides:

‘A person domiciled in a Contracting State may, in another Contracting State, be sued:
(1) in matters relating to a contract, in the courts for the place of performance of the obli-
gation in question; in matters relating to individual contracts of employment, this place is
that where the employee habitually carries out his work, or if the employee does not ha-
bitually carry out his work in any one country, the employer may also be sued in the courts
for the place where the business which engaged the employee was or is now situated;

)

Regulation (EC) No 44/2001

9  Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters (OJ 2001
L 12, p. 1) has replaced the Brussels Convention.

10 Article 19 of Regulation No 44/2001 reads as follows:

‘An employer domiciled in a Member State may be sued:

1. in the courts of the Member State where he is domiciled; or

2. in another Member State:

(a) in the courts for the place where the employee habitually carries out his work or in the
courts for the last place where he did so, or

(b) if the employee does not or did not habitually carry out his work in any one country, in
the courts for the place where the business which engaged the employee is or was situ-
ated.’

National law

11 Article 34(1) of the Luxembourg Law of 18 May 1979 reforming works councils
(Mémorial A 1979, No 45, p. 948) provides:
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(2) Ako mjerodavno pravo nije izabrano, za ugovor o radu mjerodavno je pravo drzave u
kojoj odnosno iz koje radnik uobi¢ajeno obavlja rad na temelju ugovora. Ne smatra se da
se promijenila drzava u kojoj se rad uobicajeno obavlja, ako je zaposlenik privremeno
zaposlen u nekoj drugoj drzavi.

(3) Ako se mjerodavno pravo ne moze utvrditi prema stavku 2., za ugovor je mjerodavno
pravo drzave u kojoj se nalazi sjedi$te poslovnog nastana putem kojeg je radnik zaposlen.
(4) Ako je iz svih okolnosti slu¢aja jasno da je ugovor u uzoj vezi s drzavom koja nije
drzava navedena u stavcima 2. i 3., mjerodavno je pravo te druge drzave.

Bruxelleska konvencija

8  Bruxelleska konvencija od 27. rujna 1968. o sudskoj nadleznosti i ovrsi sudskih od-
luka u gradanskim i trgovac¢kim predmetima (SL 1972, L 299, str. 32) u inacici izmijenje-
noj Sporazumom od 29. studenog 1996. o pristupanju Republike Austrije, Republike
Finske i Kraljevine Svedske (SL 1997, C 15, str. 1) (u daljnjem tekstu: Bruxelleska kon-
vencija) u ¢lanku 5. propisuje:

“Osoba s prebivalistem u nekoj drzavi ¢lanici moze biti tuzena u drugoj drzavi ¢lanici:

1. ako su predmet postupka ugovor ili prava iz ugovora, pred sudom mjesta u kojemu je
obveza ispunjena ili u kojemu je trebala biti ispunjena; ako su predmet postupka pojedi-
nac¢ni ugovor o radu ili prava iz pojedinaénog ugovora o radu, pred sudom mjesta u kojem
radnik uobi¢ajeno radi; ako radnik uobi¢ajeno ne radi samo u jednoj drzavi, poslodavac
moze biti tuZen i pred sudom mjesta u kojem se nalazi ili se nalazilo sjediste poslovnog
nastana koji je zaposlio radnika;

2

Uredba (EZ) br. 44/2001

9  Uredba (EZ) br. 44/2001 Vijeca od 22. prosinca 2000. o sudskoj nadleznosti i prizna-
nju i ovrsi sudskih odluka u gradanskim i trgovackim stvarima (SL 2001, L 12, str. 1) za-
mijenila je Bruxellesku konvenciju.

10 Clanak 19. Uredbe br. 44/2001 odreduje:

“Poslodavac s prebivalistem u nekoj drzavi ¢lanici moze biti tuzen:

1. pred sudovima drzave ¢lanice u kojoj ima prebivaliste; ili

2. u drugoj drzavi ¢lanici

a) pred sudom mjesta u kojem radnik uobicajeno obavlja posao ili pred sudom mjesta u
kojemu je zadnje uobicajeno obavljao posao,

b) ako radnik uobicajeno ne obavlja ili nije obavljao svoj posao samo u jednoj drzavi,
plr_Td fudom mjesta u kojemu se nalazi ili se nalazila poslovna jedinica koja ga je zapo-
slila.

Nacionalno pravo

11 Luksemburski Zakon o reformi personalnih odbora od 18. svibnja 1979. (Mémorial
A 1979 br. 45, str. 948) u ¢lanku 34. stavku 1. predvida:
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‘During their term of office, the members and alternate members of the various works
councils cannot be dismissed; any dismissal notified by an employer to a member of a
works council shall be treated as null and void.’

12 Paragraph 15(1) of the Kiindigungsschutzgesetz (German Law on protection against
dismissal) states: .
“The dismissal of a member of a works council ... shall be unlawful unless facts exist
which justify dismissal by the employer on a compelling ground without prior notice, and
unless the authorisation required under Paragraph 103 of the Betriebsverfassungsgesetz
[Law on the organisation of enterprises] is given or replaced by a judicial decision. After
the term of office of a member of a works council, of a delegate ... has expired, dismissal
shall be unlawful ... unless facts exist which justify dismissal by the employer on a com-
pelling ground without prior notice; these provisions shall not apply where membership
of a works council is terminated pursuant to a judicial decision.

After expiry of the term of office, dismissal shall be unlawful for a period of one year.’

The dispute in the main proceedings and the question
referred for a preliminary ruling

13 By a contract of employment signed in Luxembourg on 16 October 1998, Mr Ko-
elzsch, a heavy goods vehicle driver, domiciled in Osnabriick (Germany), was engaged as
an international driver by Gasa. That contract contains a clause which refers to the Lux-
embourg Law of 24 May 1989 on contracts of employment (Mémorial A 1989, No 35,
p. 612), and a clause conferring exclusive jurisdiction on the courts of that State.

14 Gasa is a subsidiary of Gasa Odense Blomster amba, a company established under
Danish law. Its business consists in the transport of flowers and other plants from Odense
(Denmark) to destinations situated mostly in Germany, but also in other European coun-
tries, by means of lorries stationed in Germany, namely in Kassel, Neukirchen/Vluyn and
Osnabriick. Gasa does not have a seat or offices in Germany. The lorries are registered in
Luxembourg and the drivers are covered by Luxembourg social security.

15 Following the announcement of the restructuring of Gasa and a reduction in trans-
port activities from Germany, the employees of that undertaking set up, on 13 January
2001, a works council (‘Betriebsrat’) in that State, to which Mr Koelzsch was elected on
5 March 2001 as an alternate member.

16 By letter of 13 March 2001, the director of Gasa terminated Mr Koelzsch’s contract
of employment with effect from 15 May 2001.

The action for annulment of the dismissal and the action for damages against Gasa

17 Mr Koelzsch first of all challenged the dismissal decision in Germany before the
Arbeitsgericht (Labour Court) Osnabriick, which, by a ruling of 4 July 2001, declined ju-
risdiction ratione loci. Mr Koelzsch unsuccessfully appealed against that decision to the
Landesarbeitsgericht (Regional Labour Court) Osnabriick.

18 By application of 24 July 2002, Mr Koelzsch subsequently brought proceedings
against Ove Ostergaard Luxembourg SA, the successor to Gasa, before the Tribunal du
travail de Luxembourg (Labour Court, Luxembourg), seeking an order requiring it to pay
both damages for unfair dismissal and compensation in lieu of notice and arrears of sal-
ary. He argued that, notwithstanding the choice of Luxembourg law as the lex contractus,
the mandatory rules of German law which protect members of works councils were appli-
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“Clanovi razli¢itih radni¢kih vijeéa i njihovi zamjenici ne mogu dobiti otkaz za vrijeme
svog mandata; otkaz koji poslodavac dostavlja ¢lanu radnickog vijeca je nistav.”

12 Njemacki Zakon o zastiti od otkaza (Kiindigungsschutzgesetz) u ¢lanku 15. stavku 1.
odreduje:

“Otkaz ¢lanu radnickog vijeca ... nije dopusten, osim ako su poznate ¢injenice koje po-
slodavcu daju pravo na otkaz zbog bitnog razloga bez postivanja otkaznog roka te je dana
potrebna suglasnost prema ¢l. 103. Zakona o ustrojstvu poduzeca ili je ta suglasnost nado-
mjestena sudskom odlukom. Nakon isteka mandata otkaz ¢lanu radnickog vijeca... nije
dopusten... unutar jedne godine..., osim ako su poznate ¢injenice koje poslodavcu daju
pravo na otkaz zbog bitnog razloga bez postivanja otkaznog roka; ovo ne vrijedi, ako se
istek Clanstva temelji na sudskoj odluci.”

Glavni postupak i prethodno pitanje

13 Ugovorom o radu koji je potpisan 16. listopada 1998. u Luksemburgu, Gasa je zapo-
slila gospodina Koelzscha, vozac¢a kamiona s prebivalisStem u Osnabriicku, Njemacka,
kao vozaca u prekogranicnom prometu. Taj ugovor sadrzi klauzulu koja upucuje na luk-
semburski Zakon o ugovoru o radu od 24. svibnja 1989. (Mémorial A 1989 br. 35, str.
612) i klauzulu kojom se odreduje iskljuciva nadleznost sudova te drzave.

14 Gasa je drustvo kéi tvrtke Gasa Odense Blomster amba, drustva osnovanog po dan-
skom pravu. Predmet poslovanja je prijevoz cvijeéa i drugih biljaka iz Odensea (Danska)
na odredista prije svega u Njemackoj, ali i u drugim europskim zemljama, pomocu teret-
nih vozila ¢ija su parkirna mjesta u Njemackoj, medu ostalim u Kasselu, Neukirchen-
Vluynu i Osnabriicku. Gasa u Njemackoj nema ni sjediste ni poslovne prostorije. Teretna
su vozi.la registrirana u Luksemburgu, vozaci su ukljuceni u luksemburski sustav socijal-
nog osiguranja.

15 ' Nakon pajave restrukturiranja Gase i smanjenja voznji transportnih vozila s polazista
u.NjemﬁékOJ, zaposlenici tog poduzeéa u Njemackoj 13. sije¢nja 2001. osnovali su rad-
nicko vijece u koje je gospodin Koelzsch 5. ozujka 2001. izabran kao zamjenski ¢lan.

16 Dopisom od 13. ozujka 2001. direktor Gase otkazao je ugovor o radu gospodina
Koelzscha s danom 15. svibnja 2001.

Tuzba protiv Gase radi poniStenja otkaza i naknade Stete

17 Tuzitelj je osporio otkaz najprije u Njemackoj pred Sudom za radne sporove (A4r-
beitsgericht) u Osnabriicku, koji se odlukom od 4. srpnja 2001. proglasio mjesno nenad-
leznim. Na to je gospodin Koelzsch ulozio zalbu pri Zemaljskom sudu za radne sporove
(Landesarbeitsgericht) u Osnabriicku koja je medutim odbacena.

18 Gospodin Koelzsch 24. srpnja 2002. na luksemburskom Sudu za radne sporove (7vi-
bunal du travail de Luxembourg) podnio je tuzbu protiv Ove Ostergaard Luxembourg SA,
koja je pravni sljednik Gase, tuzbenim zahtjevom da se to drustvo osudi na isplatu na-
knade $tete zbog bespravnog otkaza, kao i otpremnine za otkaz i zaostale pla¢e. Naveo je
da se prema c¢lanku 6. stavku. 1. Rimske konvencije trebaju primijeniti prisilna pravila
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cable to the dispute, within the terms of Article 6(1) of the Rome Convention, on the
ground that the contract would have been governed by German law in the absence of
choice by the parties. Therefore, he contended, his dismissal was unlawful inasmuch as
Paragraph 15 of the German Law on protection against dismissal prohibits the dismissal
of members of the works council and, according to the case-law of the Bundesarbeitsger-
icht (Federal Labour Court), that prohibition extends to alternate members.

19 In its judgment of 4 March 2004, the Tribunal du travail de Luxembourg held that
the dispute was subject exclusively to Luxembourg law and, consequently, it applied, in-
ter alia, the Law of 18 May 1979 reforming works councils.

20 That judgment was upheld on the substance by the judgment of 26 May 2005 of the
Cour d’appel de Luxembourg (Court of Appeal, Luxembourg), which also took the view
that Mr Koelzsch’s application to have the German Law on protection against dismissal
applied to all of his claims was new and, for that reason, inadmissible. The Cour de cassa-
tion de Luxembourg (Luxembourg Court of Cassation) also dismissed the appeal against
that decision by judgment of 15 June 2006.

The action for damages against the State for breach of the Rome Convention
by the judicial authorities

21  As that first set of proceedings before the Luxembourg courts was definitively termi-
nated, Mr Koelzsch, on 1 March 2007, brought an action for damages against the Etat du
Grand-Duché de Luxembourg pursuant to the first paragraph of Article 1 of the Loidu 1°¢
septembre 1988 relative a la responsabilité civile de I’Etat et des collectivités publiques
(Law of 1 September 1988 concerning the civil liability of the State and of public author-
ities) (Mémorial A 1988, No 51, p. 1000) by invoking maladministration on the part of its
judicial services.

22 Mr Koelzsch claimed in particular that those judicial decisions had breached Article
6(1) and (2) of the Rome Convention in declaring that the mandatory rules of German law
on protection against dismissal were not applicable to his contract of employment and by
turning down his application to have a reference for a preliminary ruling made to the
Court of Justice in order to clarify, in the light of the facts of the case, the criterion of the
habitual place of performance of the work.

23 By judgment of 9 November 2007, the Tribunal d’arrondissement de Luxembourg
(Luxembourg) (District Court, Luxembourg), declared the action to be admissible but un-
founded. With regard, in particular, to the question of determining the applicable law, that
court observed that the courts dealing with the dispute between Mr Koelzsch and his em-
ployer had been correct to hold that the parties to the contract of employment had desig-
nated Luxembourg law as the applicable law, with the result that Article 6(2) of the Rome
Convention was not to be taken into consideration. Furthermore, it pointed out that staff
representation bodies are governed by the mandatory provisions of the country in which
the employer is established.

24 On 17 June 2008, Mr Koelzsch appealed against that judgment to the referring court.

25 The Cour d’appel de Luxembourg takes the view that the appellant’s criticism re-
garding the interpretation of Article 6(1) of the Rome Convention by the Luxembourg
courts does not appear to be entirely unfounded, because those courts did not determine
the law which, in the absence of choice by the parties, would be applicable on the basis of
that provision.
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njemackog prava o zastiti ¢lanova radni¢kih vijeca, bez obzira na izbor luksemburskog
prava kao mjerodavnog prava za ugovor, jer bi se na ugovor primjenjivalo njemacko
pravo, da stranke nisu izabrale mjerodavno pravo. Otkaz koji je primio stoga smatra pro-
tupravnim, jer ¢lanak 15. njemackog Zakona o zastiti od otkaza zabranjuje otpustanje
¢lanova radni¢kog vije¢a, a prema praksi Saveznog suda za radne sporove (Bundesar-
beitsgericht) to vrijedi i za zamjenske ¢lanove.

19 U svojoj odluci od 4. ozujka 2004. Tribunal du travail de Luxembourg odredio je da
se na taj pravni spor primjenjuje iskljuc¢ivo luksembursko pravo, stoga je medu ostalim
primijenio Zakon od 18. svibnja 1979. o reformi radnickih vijeca.

20 Tu je odluku, svojom odlukom od 26. svibnja 2005., u pogledu sadrzaja potvrdio
luksemburski Zalbeni sud (Cour d’appel de Luxembourg) koji je zahtjev gospodina Ko-
elzscha da se na njegova ukupna prava primjenjuje njemacko pravo ocijenio novim i time
nedopustenim. Luksemburski Kasacijski sud (Cour de cassation de Luxembourg) takoder
je odbacio pravno sredstvo protiv takve odluke, svojom odlukom od 15. lipnja 2006. ’

Tuzba na utvrdenje odgovornosti drzave zbog krsenja Rimske konvencije
od strane sudova

21 Nakon $to je definitivno okon¢an prvi postupak pred luksemburSkim sudovima, gos-
podin Koelzsch 1. ozujka 2007. na temelju ¢lanka 1. stavka 1. Zakona od 1. rujna 1988. o
gradanskopravnoj odgovornosti drzave i javnopravnih tijela (Mémorial A 1988 br. 351,
str. 1000) podigao je tuzbu na naknadu Stete protiv drzave Velikog Vojvodstva Luksem-
burg, zbog loSeg funkcioniranja luksemburskih pravosudnih sluzbi.

22 Gospodin Koelzsch, medu ostalim, istaknuo je da su sudovi navedenim odlukama
prekrsili ¢lanak 6. stavke 1. i 2. Rimske konvencije time §to su prinudna pravila njemac-
kog Zakona o zatiti od otkaza proglasili nemjerodavnim te odbili zahtjev za prethodnim
tumacenjem prema Sudu Europskih zajednica, kako bi se precizirao kriterij mjesta uobi-
Cajenog obavljanja posla s obzirom na okolnosti doti¢nog slucaja.

23 Odlukom od 9. studenog 2007. luksemburski Okruzni sud (7ribunal d’arrondissement
de Luxembourg) proglasio je tuzbu dopustenom, ali neopravdanom. Posebice Sto se tice
utvrdivanja mjerodavnog prava, sudovi koji su odlu¢ivali o pravnom sporu izmedu gos-
podina Koelzscha i njegova poslodavca — smatra taj sud — ispravno su odlucili da su
stranke ugovora o radu izabrale luksembursko pravo kao mjerodavno pravo, tako da ne
treba uzeti u obzir ¢lanak 6. stavak 2. Rimske konvencije. Osim toga, na predstavnicka
tijela zaposlenika treba primijeniti prisilne propise one drzave u kojoj je sjediste poslo-
davca.

24  Gospodin Koelzsch 17. lipnja 2008. ulozio je Zalbu protiv te odluke kod suda koji je
i uputio prethodno pitanje.

25 Prema misljenju Cour d’appel de Luxembourg, Zaliteljeva kritika takva tumacenja
¢lanka 6. stavka. 1. Rimske konvencije od strane luksemburskih sudova nije sasvim neo-
pravdana, jer oni ne bi ni utvrdivali na temelju te odredbe koje je mjerodavno pravo, da
stranke nisu izabrale mjerodavno pravo.
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26 It points out that, if Luxembourg law is to be considered as the law which would be
applicable to the contract in the absence of choice by the parties, it is not necessary to
proceed to a comparison between that law and the provisions of German law relied on by
the appellant to establish which is more favourable to the employee, for the purposes of
Article 6(1) of the Rome Convention. However, if German law is to be considered as the
law which would be applicable in the absence of choice by the parties, the mandatory na-
ture of the rules established by the Luxembourg law on dismissal should not prevent the
application of the German law on the special protection of members of works councils
against dismissal.

27 In that regard, according to the referring court, the connecting criteria set out in Arti-
cle 6(2) of the Rome Convention, in particular that of the country of habitual performance
of the work, do not, in contrast to the approach taken by the Tribunal d’arrondissement de
Luxembourg in its judgment, allow German law to be rejected at the outset as the lex
contractus.

28 The referring court takes the view that a need for consistency militates in favour of
an interpretation of the concept of ‘law of the country in which the employee habitually
carries out his work’, within the terms of Article 6(2)(a) of the Rome Convention, in the
light of that set out in Article 5(1) of the Brussels Convention and by taking account of the
wording used in Article 19 of Regulation No 44/2001 and in Article 8 of Regulation
No 593/2008, which refer not only to the country in which the work is carried out but also
to the country from which the employee carries out his activities.

29 In the light of those considerations, the Cour d’appel de Luxembourg decided to stay
the proceedings and to refer the following question to the Court for a preliminary ruling:

‘Is the rule of conflict in Article 6(2)(a) of the Rome Convention ..., which states that an
employment contract is governed by the law of the country in which the employee habit-
ually carries out his work in performance of the contract, to be interpreted as meaning
that, in the situation where the employee works in more than one country, but returns
systematically to one of them, that country must be regarded as that in which the em-
ployee habitually carries out his work?”

The question referred for a preliminary ruling

30 As the question has been referred by an appeal court, the Court has jurisdictipn to
rule on the reference for a preliminary ruling pursuant to the First Protocol on the inter-
pretation of the Rome Convention, which entered into force on 1 August 2004.

31 In order to answer the question referred, it is necessary to interpret the rule set out @n
Article 6(2)(a) of the Rome Convention and, in particular, the criterion of the country in
which the employee ‘habitually carries out his work’.

32 Inthat regard, it should be noted, as the European Commission has correctly pointed
out, that that criterion must be interpreted autonomously, in the sense that the meaning
and scope of that referential rule cannot be established on the basis of the law of the court
seised, but must be established according to consistent and independent criteria in order
to guarantee the full effectiveness of the Rome Convention in view of the objectives
which it pursues (see, by way of analogy, Case C-125/92 Mulox IBC [1993] ECR 1-4075,
paragraphs 10 and 16).

33 Moreover, such an interpretation must not disregard that relating to the criteria set
out in Article 5(1) of the Brussels Convention where they lay down the rules for determin-
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26 Da stranke nisu izabrale mjerodavno pravo te da je stoga mjerodavno luksembursko
pravo, ne bi bilo neophodno usporedivati luksemburski zakon s odredbama njemackog
zakona na koje se tuZitelj poziva, kako bi se utvrdilo pravo koje je povoljnije za radnika u
smislu ¢lanka 6. stavka 1. Rimske konvencije. No, kada bi se, da stranke nisu izabrale
mjerodavno pravo, primjenjivalo njemacko pravo, prisilna narav luksemburskih propisa o
otkazu ne bi smjela sprijeciti primjenu njemackih propisa o posebnoj zastiti od otkaza za
¢lanove radnickog vijeca.

27 Zarazliku od odluke Tribunal d’arrondissement de Luxembourg, poveznice predvi-
dene u clanku 6. stavku 2. Rimske konvencije, a posebno kriterij drzave uobi¢ajenog
obavljanja posla, ne dopustaju da se unaprijed isklju¢i njemacko pravo kao mjerodavno
pravo za ovaj ugovor.

28 Pojam “pravo drzave u kojoj radnik na temelju ugovora uobi¢ajeno obavlja svoj rad”
odreden u ¢lanku 6. stavku 2. lit. a) Rimske konvencije, potrebno je radi koherentnosti
tumaciti u svjetlu pojma kako ga odreduje ¢lanak 5. stavak 1. Bruxelleske konvencije i
uzimajuéi u obzir formulaciju upotrijebljenu u ¢lanku 19. Uredbe br. 44/2001 i u ¢lanku
8. Uredbe br. 593/2008, gdje ne postoji samo uputa na drzavu u kojoj se obavlja posao,
nego i na drzavu iz koje radnik obavlja svoj posao.

29 S obzirom na ta razmatranja, Cour d’appel de Luxembourg odlucio je prekinuti po-
stupak i Europskom sudu postaviti sljedece prethodno pitanje:

Treba li kolizijsko pravilo odredeno u ¢lanku 6. stavku 2. lit. a) Rimske konvencije, prema
kojemu je za ugovore o radu mjerodavno pravo one drzave u kojoj radnik na temelju
ugovora uobicajeno obavlja svoj rad, tumaciti tako da se ako radnik svoj posao obavlja u
vise drzava, ali se redovito vraca u jednu, ta drzava mora smatrati onom u kojoj radnik
uobicajeno obavlja svoj posao?

O pitanju iz zahtjeva za prethodnim tumacenjem

30 Kako je pitanje postavio sud koji odluéuje o pravnom sredstvu, prema Prvom proto-
kolu o tumacenju Rimske konvencije koji je stupio na snagu 1. kolovoza 2004., Sud EZ-a
nadleZan je za odluku o prethodnom pitanju.

31 Kao odgovor na prethodno pitanje treba tumaciti pravilo predvideno u ¢lanku 6.
stavku 2. lit. a) Rimske konvencije, a posebno kriterij drzave u kojoj radnik “uobicajeno
obavlja svoj rad”.

32 Kako je Europska komisija s pravom istaknula, taj kriterij treba protumaciti autono-
mno u tom smislu $to se sadrzaj i doseg te reference ne mogu odrediti na temelju lex fori,
ve¢ se moraju utvrditi pomocu jedinstvenih i autonomnih kriterija, kako bi se osigurala
puna djelotvornost Konvencije glede njenih ciljeva (usp. presude od 13. srpnja 1993.,
Mulox IBC, C-125/92, [1993] ECR 1-4075, to¢ke 10. i 16.).

33 Osim toga, takvo tumacenje ne smije zanemariti tumacenje kriterija predvidenih
¢lankom 5. stavkom 1. Bruxelleske konvencije, ako oni odreduju pravila o sudskoj nad-
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ing jurisdiction for the same matters and set out similar concepts. It follows from the pre-
amble to the Rome Convention that it was concluded in order to continue, in the field of
private international law, the work of unification of law set in motion by the adoption of
the Brussels Convention (see Case C-133/08 ICF [2009] ECR 1-9687, paragraph 22).

34  With regard to the content of Article 6 of the Rome Convention, it should be noted
that it lays down special conflict rules relating to individual contracts of employment.
Those rules derogate from those of a general nature set out in Articles 3 and 4 of that
convention, which concern, respectively, the freedom of choice of the applicable law and
the criteria for determining that law in the absence of such a choice.

35 Atrticle 6(1) of the Rome Convention limits the freedom to choose the applicable law.
It provides that the parties to the contract cannot, by their agreement, exclude the application
of mandatory rules of law which would govern the contract in the absence of such choice.

36 Article 6(2) of the Rome Convention lays down specific connecting criteria, which
are either that of the country in which the employee ‘habitually carries out his work’ (a),
or, in the absence of such a place, that of the seat of ‘the place of business through which
he was engaged’ (b). Article 6(2) also provides that those two connecting criteria are not
to apply where it appears from the circumstances as a whole that the contract of employ-
ment is more closely connected with another country, in which case the law of that other
country is to apply.

37 In its order for reference, the Cour d’appel de Luxembourg seeks to determine, es-
sentially, which of the first two criteria is applicable to the employment contract at issue
in the main proceedings.

38 According to the Etat du Grand-Duché de Luxembourg, it follows from the wording
of Article 6 of the Rome Convention that the situation referred to in the question submit-
ted for a preliminary ruling, which concerns employment in the transport sector, is that
referred to by the criterion set out in Article 6(2)(b) thereof. To allow the application to
such a contract of the connecting rule set out in Article 6(2)(a) would, it argues, have the
effect of rendering meaningless Article 6(2)(b), which refers precisely to cases in which
the employee does not habitually carry out his work in a single country.

39 By contrast, according to the appellant in the main proceedings, the Greek Govern-
ment and the Commission, it follows from the Court’s case-law on Article 5(1) of the
Brussels Convention that the consistent interpretation of the criterion of the place where
the employee ‘habitually carries out his work” has the result that that rule can also be ap-
plied in cases where work is carried out in several Member States. In particular, they point
out that, for the purposes of specifically determining that place, the Court has made refer-
ence to the place from which the employee mainly carries out his obligations towards his
employer (Mulox IBC, paragraphs 21 to 23) or to the place in which he has established the
effective centre of his working activities (Case C-383/95 Rutten [1997] ECR I-57, para-
graph 23), or, in the absence of an office, to the place in which the employee carries out
the majority of his work (Case C-37/00 Weber [2002] ECR 1-2013, paragraph 42).

40 In that regard, it is apparent from the Giuliano and Lagarde Report on the Conven-
tion on the law applicable to contractual obligations (OJ 1980 C 282, p. 1) that Article 6
thereof was intended to provide ‘a more appropriate arrangement for matters in which the
interests of one of the contracting parties are not the same as those of the other, and ...
more adequate protection for the party who from the socio-economic point of view is re-
garded as the weaker in the contractual relationship’.
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leZnosti za ista podrucja i ustanovljuju sli¢ne pojmove. Iz preambule Rimske konvencije
naime proizlazi da je ona sklopljena kako bi se nastavilo ujednacavanje na podru¢ju me-
dunarodnog privatnog prava, zapoceto Bruxelleskom konvencijom (usp. presudu od 7. li-
stopada 2009., ICF, C-133/08, [2009] ECR 1-978, tocka 22.).

34 Sadrzajno Clanak 6. Rimske konvencije predvida posebne kolizijske norme za poje-
dinacne ugovore o radu. Te se norme razlikuju od op¢ih kolizijskih normi iz ¢lanaka 3. i
4. iste Konvencije koje se odnose na slobodan izbor mjerodavnog prava, odnosno kriterije
za odredivanje mjerodavnog prava, ako ono nije izabrano.

35 Clankom 6. stavkom 1. sloboda izbora mjerodavnog prava se ogranic¢ava. Ta odredba
predvida da ugovorne strane ne mogu iskljuéiti primjenu prinudnih odredaba onoga prava
koje bi bilo mjerodavno za ugovor da ga strane nisu izabrale.

36 Clanak 6. stavak 2. Rimske konvencije postavlja posebne poveznice, naime onu
drzave u kojoj radnik “uobicajeno obavlja svoj rad” (to¢ka a), ili ako takvo mjesto ne po-
stoji, “poslovni nastan koji je radnika zaposlio” (tocka b). Osim toga, u ovom se stavku
propisuje da te dvije poveznice nisu mjerodavne, ako iz sveukupnih okolnosti proizlazi da
je ugovor o radu ili radni odnos uze povezan s nekom drugom drzavom; u tom slucaju
mjerodavno je pravo te druge drzave.

37 Prethodnim pitanjem Cour d’appel de Luxembourg Zeli doznati koji je od prvih
dvaju kriterija mjerodavan za ugovor o radu o kojemu se radi u glavnom postupku.

38 Prema misljenju koje zastupa Veliko Vojvodstvo Luksemburg, iz rije¢i ¢lanka 6.
Rimske konvencije proizlazi da je slucaj za koje je postavljeno prethodno pitanje, a
koji se odnosi na rad u transportnom sektoru, onaj za koji vrijedi kriterij postavljen u
Clanku 6. stavku 2. tocka b). Kada bi se na takav ugovor primijenilo pravilo iz ¢lanka 6.
stavka 2. toCke a), tvrdi Luksemburg, odredba iz ¢lanka 6. stavka 2. tocke b) koja zahvaca
upravo onaj slucaj kada radnik svoj rad ne obavlja samo u jednoj drzavi, izgubila bi svoj
smisao.

39 Prema shvacanju tuzitelja u glavnom postupku, gréke vlade i Komisije medutim iz
prakse Suda EZ-a o ¢lanku 5. stavku 1. Bruxelleske konvencije proizlazi da sustavno tu-
macenje kriterija mjesta u kojem radnik “uobi¢ajeno radi” dovodi do toga da se primjena
tog pravila dopusta i u onim slu¢ajevima u kojima se radi u vise drzava ¢lanica. Posebice
se Sud, kako se istice, kod konkretnog odredivanja tog mjesta nadovezao na ono mjesto iz
kojeg radnik uglavnom ispunjava svoje obveze prema poslodavcu (presuda Mulox, IBC,
tocke 21. do 23.) ili na ono mjesto koje je postalo stvarno srediste njegova profesionalnog
rada (presuda od 9. sije¢nja 1997., Rutten, C-383/95, zb. 1997, 1-57, tocka 23.) ili, ako ne
postoji neki ured, na ono mjesto gdje radnik obavlja najveci dio svog posla (presuda od
27. veljace 2002., Weber, C-37/00, zb. 2002, 1-2013, tocka 42.).

40 O tome iz izvjeS¢a o Konvenciji o mjerodavnom pravu za ugovorne obveze gospode
Giuliana i Lagarde (SL 1980, C 282, str. 1) proizlazi da ¢lanak 6. Konvencije ima svrhu
“pronaci povoljnije rjeSenje za Cinjeni¢na stanja kod kojih interesi ugovornih strana nisu
na istoj razini, kako bi se onoj strani koja se u tom kontekstu mora smatrati socijalno i
gospodarski slabijom zajam¢ila primjerena zastita”.
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41 The Court has also been guided by those principles in the interpretation of the rules
of jurisdiction relating to those contracts which are laid down by the Brussels Conven-
tion. It has held that, in a situation in which, as in the main proceedings, the employee
carries out his working activities in more that one Contracting State, it is necessary to take
due account of the need to guarantee adequate protection to the employee as the weaker
of the contracting parties (see, to that effect, Rutten, paragraph 22, and Case C-437/00
Pugliese [2003] ECR 1-3573, paragraph 18).

42 1t follows that, in so far as the objective of Article 6 of the Rome Convention is to
guarantee adequate protection for the employee, that provision must be understood as
guaranteeing the applicability of the law of the State in which he carries out his working
activities rather than that of the State in which the employer is established. It is in the
former State that the employee performs his economic and social duties and, as was noted
by the Advocate General in point 50 of her Opinion, it is there that the business and polit-
ical environment affects employment activities. Therefore, compliance with the employ-
ment protection rules provided for by the law of that country must, so far as is possible, be
guaranteed.

43 Consequently, in the light of the objective of Article 6 of the Rome Convention, it
must be held that the criterion of the country in which the employee ‘habitually carries
out his work’, set out in Article 6(2)(a) thereof, must be given a broad interpretation, while
the criterion of ‘the place of business through which [the employee] was engaged’, set out
in Article 6(2)(b) thereof, ought to apply in cases where the court dealing with the case is
not in a position to determine the country in which the work is habitually carried out.

44 1t follows from the foregoing that the criterion in Article 6(2)(a) of the Rome Con-
vention can apply also in a situation, such as that at issue in the main proceedings, where
the employee carries out his activities in more than one Contracting State, if it is possible, for
the court seised, to determine the State with which the work has a significant connection.

45 According to the Court’s case-law, cited in paragraph 39 of the present judgment,
which remains relevant to the analysis of Article 6(2) of the Rome Convention, where
work is carried out in more than one Member State, the criterion of the country in which
the work is habitually carried out must be given a broad interpretation and be understood
as referring to the place in which or from which the employee actually carries out his
working activities and, in the absence of a centre of activities, to the place where he car-
ries out the majority of his activities.

46 Moreover, that interpretation is consistent also with the wording of the new provi-
sion on the conflict-of-law rules relating to individual contracts of employment, intro-
duced by Regulation No 593/2008, which is not applicable to the present case ratione
temporis. According to Article 8 of that regulation, to the extent that the law applicable to
the individual employment contract has not been chosen by the parties, the contract is to
be governed by the law of the country in which or, failing that, from which the employee
habitually carries out his work in performance of the contract. That law remains applica-
ble also where the employee carries out duties temporarily in another State. Furthermore,
as stated in recital 23 in the preamble to that regulation, the interpretation of that provi-
sion must be prompted by the principles of favor laboratoris in that the weaker parties to
contracts must be protected ‘by conflict-of-law rules that are more favourable’.
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41 Ovaj se Sud takoder rukovodio tim nacelima kada je tumacio pravila nadleznosti
odredena Bruxelleskom konvencijom koja se odnose na takve ugovore. Naime, odlucio je
da u slu¢ajevima kada radnik svoj posao obavlja u vise drzava, kao $to je slu¢aj u glav-
nom ppstupl_m, Freba pridati dovoljno pozornosti potrebi da se radniku kao slabijoj ugo-
vornoj strani zajam¢i primjerena zastita (usp. u tom smislu presudu Rutten, tocka 22., i
presudu od 10. travnja 2003, Pugliese, C-437/00, [2003] ECR 1-3573, tocka 18.).

42 Prema tomu, ¢lanak 6. Rimske konvencije koji treba osigurati primjerenu zastitu
radpiku, treba shvatiti tako da jam¢i primjenu prava one drzave u kojoj radnik obavlja
SVOj posao, a ne prava drzave u kojoj poslodavac ima sjediste. Radnik naime obavlja
svoju gospodarsku i socijalnu djelatnost u prvoj drzavi, a tamo, kako kaZze nezavisna od-
vjetnica u tocki 50. svoga misljenja, poslovno i politiko okruZenje utjede na njegov rad.
Stoga treba u najvec¢oj mogucoj mjeri zajamciti po$tivanje odredaba o zastiti radnika
predvidene pravom te drzave.

43 Uzimajuéi u obzir cilj ¢lanka 6. Rimske konvencije, valja ustanoviti da kriterij
drzave u kojoj radnik “uobicajeno obavlja svoj rad” iz stavka 2. tocke a) tog propisa treba
tumaéiti Siroko, dok se kriterij mjesta gdje se nalazi “poslovni nastan koji je radnika zapo-
slio” predviden u ¢lanku 6. stavku 2. to¢ki b) treba primijeniti ako sud koji odluéuje o
postupku nije u stanju odrediti drzavu gdje se rad uobicajeno obavlja.

4.4} I; ngvedenog proizlazi da je kriterij iz ¢lanka 6. stavka 2. totke a) Rimske konven-
cije ]_)rlmjenjiv i u slucaju poput onog o kojem se raspravlja u glavnom postupku u kojem
radnik obavlja rad u viSe drzava ¢lanica, ako je sud koji odlucuje o postupku u stanju
utvrditi drzavu s kojom je rad povezan.

45 Prema praksi Suda navedenoj u to¢ki 39. spomenute presude koja ostaje mjerodavna
za ocjenu uskladenosti s ¢lankom 6. stavkom 2. Rimske konvencije, vrijedi da se kriterij
drzave u kojoj se uobicajeno obavlja rad, ako se rad obavlja u vise drzava ¢lanica, treba
tumaciti Siroko i shvatiti tako da se odnosi na mjesto u kojem ili iz kojega radnik stvarno
obavlja svoj profesionalni rad te, ako ne postoji srediste djelatnosti, na mjesto u kojem
obavlja najveci dio svog rada.

46 Qvo je tumacenje u skladu s tekstom nove odredbe o kolizijskim normama u odnosu
na pojedina¢ne ugovore o radu, uvedene Uredbom br. 593/2008, koja u ovom slucaju
vremenski nije primjenjiva. Prema ¢lanku 8. te Uredbe, ako stranke nisu izabrale mjero-
fiavno pravo, za pojedina¢ni ugovor o radu mjerodavno je pravo drzave u kojoj odnosno
iz koje radnik uobicajeno obavlja rad na temelju ugovora. Ono ostaje mjerodavno pravo i
ako radnik privremeno obavlja posao u drugoj drzavi. Osim toga, tumacenje ove odredbe
mora biti u skladu s nacelima favor laboratoris, jer slabija strana ugovora mora biti zasti-
¢ena “kolizijskim pravilima koja su [za nju] povoljnija...”.
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47 Tt follows from the foregoing that the referring court must give a broad interpretation
to the connecting criterion laid down in Article 6(2)(a) of the Rome Convention in order
to establish whether the appellant in the main proceedings habitually carried out his work
in one of the Contracting States and, if so, to determine which one.

48  Accordingly, in the light of the nature of work in the international transport sector,
such as that at issue in the main proceedings, the referring court must, as proposed by the
Advocate General in points 93 to 96 of her Opinion, take account of all the factors which
characterise the activity of the employee.

49 It must, in particular, determine in which State is situated the place from which the
employee carries out his transport tasks, receives instructions concerning his tasks and
organises his work, and the place where his work tools are situated. It must also determine
the places where the transport is principally carried out, where the goods are unloaded
and the place to which the employee returns after completion of his tasks.

50 In those circumstances, the answer to the question referred is that Article 6(2)(a) of
the Rome Convention must be interpreted as meaning that, in a situation in which an em-
ployee carries out his activities in more than one Contracting State, the country in which
the employee habitually carries out his work in performance of the contract, within the
meaning of that provision, is that in which or from which, in the light of all the factors
which characterise that activity, the employee performs the greater part of his obligations
towards his employer.
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47 ?z _nayedenoga proizlazi da sud koji je uputio prethodno pitanje glede razjasnjenja
pitanja je }1 tuzitelj u glavnom postupku rad uobi¢ajeno obavljao u jednoj drzavi &lanici te
utvrdivanja u kojoj ga je uobi¢ajeno obavljao, mora $iroko tumaditi poveznicu iz ¢lanka
6. stavka 2. tocke a) Rimske konvencije.

48 Sud koji odlucuje o postupku mora, kako predlaZe nezavisna odvjetnica u tockama
93. QO 96. ryezina misljenja, voditi racuna o svim aspektima koji obiljezavaju djelatnost
radnika, uzimaju¢i u obzir bitne znacajke rada u sektoru medunarodnog prijevoza o ko-
jem se radi u glavnom postupku.

49 Posebicg mora utvrditi u kojoj se drzavi nalazi mjesto odakle radnik obavlja tran-
sportne voznje, prima upute za te voznje i organizira svoj rad te gdje se nalaze radna
srgd;tva. Nadalje mora provjeriti na koja se mjesta roba uglavnom prevozi, gdje se istova-
ruje i kamo se radnik vrac¢a nakon svojih voznji.

50  Stoga na pitanje valja odgovoriti da ¢lanak 6. stavak 2. tocku a) Rimske konvencije
treba tumaciti tako da ako radnik svoj rad obavlja u viSe drzava ¢lanica, drzava u kojoj u
smxsll{ te pdr'edbe uobicajeno obavlja rad na temelju ugovora jest ona u kojoj ili iz koje
on, u21ma.Juc'1 u obzir sve znacajke koje obiljezavaju tu djelatnost, najveéim dijelom ispu-
njava svoje obveze prema poslodavcu.
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