The International Library of Essays in Law and Legal Theory

Natural Law, Vols I &

(Justice Thomas Moraweiz
; Law and Economics, Vols I & II Jules
Coleman and Jeffrey Lange

. Critical Legal Studies
_Marxian Legal Theory

. Legal Reasoning, Vols I & 11 Aulis Aarnio

and Neil MacCormick

Criminal Law Thomas

Tort Law Ernest Weinrib
Contract Law, Vols I & Il Larry Alexander
Anti-Discrimination Law Christopher

McCrudden

International Law Martti Koskenniemi
Property Law Elizabeth Mensch and Alan

Freeman

Constitutional Law Mark Tushnet

Schools

Il John Finnis Legal Positivism Mario Jori

James Boyle Rokumoto

¢ American Legal Theory Robert Summers
. Law and Language Fred Schauer
. Sociological Theories of Law Kahei

Csaba Varga .Rights Carlos Nine

Feminist Legal

Areas

Law and Psychology Manin Levine

Theory Frances Olsen

Morawetz Administrative Law Denis Galligan

Child Law Harry Krause
Family Law, Vols 1 & I Harry Krause
Welfare Law Peter Robson

Medicine and the Law Bernard Dickens
Consumer Law Jain Ramsay Commercial Law Ross Cranston

Communications Law David Goldberg
Environmental Law Michael Blumm

Conflict of Laws Richard Fentiman

Procedure Denis Galligan
Evidence and Proof William Twining and

Alex Stein

Comparative Legal Cul
Law and Anthropology

Hindu Law and Legal Theory Ved Nanda

Islamic Law and Legal

Chinese Law and Legal Theory Michael Palmer

Human Rights Law, Soci
and Legal Theory, Civil

Legal Cultures

Law and Religion Waojciech Sadurski

tures Csaba Varga Japanese Law and Legal Theory Kiochiro

Peter Sack Fujikura

Law and Development Anthony Carty

Theory Ian Edge Jewish Law and Legal Theory Martin Golding

Future Volumes
alist Law and Legal Theory, Sociology of L
Law and Legal Theory, Law and Society,

Soviet Law and Legal Theory and Cumulative index.

Legal Education Martin Levine

aw, Labour Law, Common Law
African Law and Legal Theory,

Justice

Edited by

Thomas Morawetz

School of Law
University of Connecticut

Dartmouth

Aldershot - Hong Kong - Singapore - Sydney



448

Justice

148 Philosophy & Public Affairs

force to keep these institutions in place. That is, for reasons undoubtedly
related to those that support the second part of Durkheim’s first law of
penal evolution, we take the amount of force a society uses against its
own people as an inverse measure of its justness. And though no more
than a rough measure, it is a revealing one nonetheless, because when
a society is limited in the degree of force it can use against its subjects,
it is likely to have to be a juster society since it will have to gain its

~ subjects’ cooperation by offering them fairer terms than it would have

to, if it could use more force. From this we cannot simply conclude that
reducing the force used by our society will automatically make our society
more just—but I think we can conclude that it will have this tendency,
since it will require us to find means other than force for encouraging
compliance with our institutions, and this is likely to require us to make
those institutions as fair to ail as possible. Thus [ hope that America will
pose itself the challenge of winning its citizens’ cooperation by justice
rather than force, and that when future historians look back on the twen-
tieth century, they will find us with countries like France and England
and Sweden that have abolished the death penalty, rather than with those
like South Africa and the Soviet Union and Iran that have retained it—
with all that this suggests about the countries involved.

[16]

The Equalization
of Legal Resources

ALAN WERTHEIMER

In the movie The Verdict, Frank Galvin (played by Paul Newman) is a has-
been of a lawyer who wins a substantial malpractice settlement for his
client against a hospital represented by a team of lawyers from a powerful
law firm.! We are, of course, meant to be surprised by this turn of events.
For as Damon Runyon once quipped, the race is not always to the swift nor
the battle to the strong, but that's the way to bet. The question is this: why
should the odds have been against Galvin's client in the first place? Why
should we allow the use of radically unequal legal resources to make the
difference between a meager recovery and an adequate award, between
liability and a favorable verdict? At first glance, it would seem that we
should not allow the resolution of legal controversies to be affected by
these sorts of financial inequalities. I shall argue that this first glance is
correct. More specifically, I shall argue for a principle which I shall call the
“equalization of legal resources” (ELR) for civil law controversies that in-
volve disputes between individuals (or organizations).?

[

The Importance of Legal Resources. I shall assume that the distribution of
legal resources affects the outcomes of legal controversies. [n other words,
I shall assume that those who spend considerable sums on legal resources

I wish to thank Elizabeth Bussiere. Arthur Kuflik. Priscilla Machado. lan Shapiro. George
Sher, Robert Taylor, Michael Walzer. and the Editors of Philosopliy & Public Affairs tor their
helptul comments. I also wish to thank David Luban tor his bibliographic help.

1. The Verdict. Twentieth Century-Fox. 1g982. | will ignore the various unethical practices
in which both sides engaged—tor example. Galvin's not consulting his client betore refusing
to accept the offer ot a settlement.

2. | ignore civil law controversies in which the state is a party to the proceeding.
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are not acting irrationally. Legal resources can affect legal outcomes in
several ways. Those with more legal resources will often win at trial be-
cause the quality and quantity of legal assistance makes a difference to the
persuasiveness of the case, be it through superior investigative work, spe-
cialization of legal talent, better law libraries, or simply because attorneys
can devote more time to preparation. 3

In addition to its effects at trial, the inequality of legal resources also af-
fects the resolution of controversies settled out of court. A party may ac-
cept an inadequate settlement or succumb to a claim to which he has a
valid legal defense because he fears that there is a significant chance that
he would lose at trial or because his opponent can exhaust him. Moreover,
the prospect of unequal legal resources may affect the resolution (or non-
resolution) of controversies where litigation is never brou ght because one
of the parties cannot afford the sort of legal assistance that holds any
promise of success. Indeed, the focus on litigation may itself understate
the problem. As Frank Michelman observes, relationships in a juridical
society occur “against a backdrop of supposed. even if vaguely compre-
hended, legal rights, entitlements, and protections—all potentially realiz-
able through litigation, but all meaningful also simply by virtue of their in-
choate public recognition.” To the extent that this is so, inequalities in
legal resources will undermine the general sense of security this jural
backdrop is meant to provide.

Equalization of Legal Resources. I do not have a precise view as to how
best to construe or implement ELR. I certainly do not intend ELR to be
interpreted literally. Complete equalization will be impossible, if only be-
cause there will always be variation in legal skills that cannot be con-
trolled. Moreover, some legal cases are more difficult to develop than
others, and equality of presentation may sometimes be served by allowing
one party to spend more than the other, particularly if it is possible to iden-
tify such cases in advance. In arguing for ELR. I mean to argue not for
numerical equalization, but for whatever regulative principle would max-
imize the attainment of just results. knowing full well that it will be im-

4 See_: David Luban. “Political Legitimacy and the Right to Legal Services.” Business and
Professional Ethics 4 (1g85): 43. Also see Marce Galanter, "Why the "Haves Come Qut
Ahead: Speculations on the Limits of Legal Change.” Law and Society Review 9(1974): 95.
and Lois Forer. Money and fustice ( New York: Norton, 1987). - ' ‘

4. Frank Michelman, “The Supreme Court and Litigation Access Fees: The Right to Pro-
tect One’s Rights—Part I1.” Duke Law Journal 1974 (1974): 536. .
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possible to “micromanage” things so as to guarantee a just result in every
case, and that the specification of that regulative principle will require
complex empirical investigation. One further point. ELR requires the
equalization of legal resources between adversaries within a case, not be-
tween cases. It is entirely consistent with ELR that some cases of litigation
can and should involve a higher level of legal resources than others.

Equalization and Universal Access. Because the principles that moti-
vate the argument for ELR have much in common with those that moti-
vate an argument for universal access to legal services, it will prove useful
to compare the two ideas. Equalization is both more and less demanding
than universal access. It is more demanding because it is possible to pro-
vide a litigant with minimal (or even substantial) legal services which are,
under the circumstances, entirely inadequate. Unlike nutritional needs,
where we have a noncomparative standard. the level of resources neces-
sary to win a valid case depends upon the resources available to one’s op-
ponent.5 Equalization is, on the other hand. less demanding than univer-
sal access because ELR can sometimes be achieved by restricting the
legal resources available to the more favored party rather than expanding
those available to the less favored. Unlike universal access, ELR need not
always be implemented through the expenditure of funds for legal serv-
ices.

Interestingly, although it is frequently argued that society has a respon-
sibility to provide everyone with a minimal level of medical care, argu-
ments for universal access to legal services are conspicuous by their ab-
sence. Although we do provide some legal resources through legal aid
organizations, the view that citizens have a right to legal resources in or-
dinarv civil legal controversies—torts, contracts, divorces, wills, and so
on—is simply not a part of traditional political discourse.® Although the

5. I ignore nonadversarial contexts. such as the dratting of a will.

6. Actually. the situation is worse than that. Not only do we not recognize a right to uni-
versal access to legal services. our society has long required “litigation access tees™ to pursue
a case in court. Although the Supreme Court has ruled that stites cannot require an access
fee to secure a diverce (Boddie v. Connecticut. yo1 U.S. 371 [1971]). the Court has upheld
access tees in other legal contexts. such as obtaining old-age assistance (Ortwein v, Schwab.
110 U.S. 656 [1973]) or bankruptey status (U.S. v. Kras. jog U.S. 434 197312 The Court
has reached this result by arguing. amonyg other things. that citizens have a fundamental
interest in their marital status that ditfers trom their interest in other legal claims and that
the state’s monopolv of authority with respect to marital status is importantly ditferent trom
its role in other contexts. An indigent potential plaintitt “must appeal to the interest at stake
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Supreme Court has mandated the provision of legal counsel at state ex-
pense in a criminal proceeding’” and has used the “due process” and
“equal protection” clauses of the Fourteenth Amendment to guarantee ac-
cess to legal services with respect to some legal matters that involve “state
action,” the Constitution has never been understood to guarantee univer-
sal access to legal services in private civil controversies.8

Although it is eminently plausible that the principles which underlie
the case for ELR would support universal access as well, [ shall not argue
for universal access here. The present point is this. If, on the one hand, a
case for both equalization and universal access can be made, then society
will have not only a responsibility to provide “minimally competent legal
help,” but, in fact, an obligation to “level up,” to provide access to “equal
legal services.”® On the other hand, even if an argument on behalf of uni-
versal access to legal services does not succeed, because (let us say) it is
wrong to require some citizens to pay for the legal services required by
others, we must still decide whether we are not required to “level down”
in cases where both parties can afford legal representation.

II

In effect, the argument for ELR extends to the legal context the noncon-
troversial principle that competitions can be controlled so as to permit the
use of some resources and exclude the use of others. It is a general feature
of all competitive activities that the “rules of the game" prohibit the use of
resources which are held to be inconsistent with the point of the activity

ina particular litigation. and not to a general interest in ability to litigate. in an effort to invoke
constitu‘tional protection against an exclusionary court-access fee” (Michelman. “The Su-
preme Court and Litigation Access Fees: The Right to Protect One’s Rights—Pa.r: " Duke
Law Journal 1973 [1973]: 11621 ‘

7. Gideon v. Wainwright. 372 U.S. 335(1963).

8. v s_huuld be noted that in Meltzer v. C. Buck LeCraw and Co.. Justice Black. who dis-
ser_ned trom the majority opinion in Boddie. argued that the Court’s decision in Bo.ddw Tean
sa_ltfel}‘ rest on only one crucial foundation—that . . . no person can be denied access to [the
civil courts| because he cannot pay u fee. finance a bond. risk a penalty, or attord to hire an
attorney” (Jo2 U.S. g54 [1971]. cert. denied). ‘

9. l ignore the question whether the Constitution should be understood to guarantee uni-
VElrsal access, ELR. or both. For turther discussion. see Luban. “Political Legi:imat:v and the
Right to Legal Services.” p. 43. Also see Lester Brickman, “Of Arterial PilSSii‘Lf,Eu'&l\-"i- through
the Legal Process: The Right of Universal Access to Courts and Lawvering Services.” Netw
York University Law Review 38 11973): 505. . ‘ .
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or which would allow the competition to be (overly) determined by factors
regarded as arbitrary. (I ignore, for the moment, the fact that what counts
as an arbitrary factor is itself often arbitrary.)

Consider boxing. Boxing competitions are controlled by weight. Heavy-
weights do not fight lightweights. There may be several reasons for this.
From an external (market) perspective, this practice allows the boxing in-
dustry to produce more entertaining events than would otherwise be pos-
sible. From an internal perspective, it may be thought that boxing
matches should be decided by superior ability (quickness, accuracy, cour-
age) and superior training, but not, primarily, by the sheer size of the op-
ponents. _

Consider several other competitions. The rules of contract bridge allow
partners to communicate information about their hands by using fifteen
words. One is not permitted, as in poker, to communicate information (or
disinformation) through one’s pauses, the tone of one’s voice, or one’s fa-
cial expressions.*® Those personal resources are not allowed. Many ath-
letic events place limitations on the techrology that the players can utilize:
the rules of tennis limit the size and stringing of the racket; the rules of
baseball limit the size and construction of the bat; the rules of automobile
racing limit the size of the engines; and so forth.

Interestingly, many sports are governed by rules which are analogous
to ELR, although the motivation of these rules may be quite different.'"
Virtually all college and professional team sports limit the numbers of
players on a team. Indeed, in a rule even more closely analogous to ELR,
the National Basketball Association places a “salary cap” on the aggregate
salaries that a team may pay. And in an arguably more serious context, the
Federal Election Campaign Act (FECA) of 1971 (as amended in 1974) im-
posed limitations on the amounts that individuals could contribute to po-
litical campaigns and that could be spent by candidates or organizations
acting on their behalf.

There are two points that need to be made about these sorts of restric-
tions on competitive activities. First, restrictions can be more or less con-
ventional. although even highly conventional restrictions serve to dem-

ro. Indeed. at the highest level of tournament bridge. players ire shielded from their part-
ners by a screen. “Social bridge™ mav allow players to use resources that ournament bridge
prohibits. I ignore the question whether social bridee is “reallv” bridge or some other game

altogether.
1 1. [ suspect that the motivation of these rules is often one of collective sell-interest. that

thev solve an n-person prisoner’s dilemma problem.
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onstrate the range of cases in which restrictions are permissible. That
boxing equalizes weight, but not training or age. reflects only one, appar-
ently arbitrary, conception of the sorts of resources which can be uti-
lized.** That automobile racing limits the size of the engines but not the
financial resources a “racing team" can emplov reflects one, but only one.
conception of the sorts of resources that ought to be allowed. By contrast.
it may be thought that the restrictions on campaign expenditure;s imposed
by the FECA are not merely conventional. that they reflect something of
intrinsic moral importance about the purpose of elections and the sorts of
factors that should be allowed to significantly influence the results of an
election. I do not regard the restrictions imposed by ELR as merely con-
ventional. )

Second. even if a restriction on the use of certain resources is prima fa-
cie legitimate or even desirable, it does not follow that the restriction is
morally acceptable. For the restriction may violate other values thought to
be important. We think it permissibie to restrict team size or aggregate sal-
aries, not only because such limitations serve a legitimate purp;.-se. but
also because we do not think that teams have a right to use unlimited fi-
nancial resources. Our thinking could go the other way. In Buckley v. Va-
leo, the Supreme Court ruled that although the FECA's limitations on
campaign contributions were constitutional, because they were intended
to achieve the putatively legitimate goal of deterring corruption or briberv.
the limitations on expenditures were unconstitutional. because the “an-
cillary governmental interest in equalizing the relative ability of individu-
als and groups to influence the outcome of elections” does no: serve ro jus-
tify limiting the ability of candidates to express their points of view—"the
concept that government may restrict the speech of some elements of our
society in order to enhance the relative voice of others is whollv forei gn to
the First Amendment."13 .

Now considered as an exercise in moral (as opposed to constitutional)
theory. it is by no means clear that Buckley is correct. As David A.J. Rich-
ards suggests. it is arguable that the crucial question is not whether limi-
tations on campaign expenditures frustrate a “blankly aggregate concep-
tion of the aims of free speech.” but whether such limitations frustrate the
purposes of allowing such expression in the first place.' And that would

12. [ wishto thu_nk the Editors ot Phulosophy & Public Affuirs tor pressing me un this pont.

13. Buckley v. Vuleo. 323 U.S, 111976), at 48-49.

4. Dm'@ AJ. Richards. Toleration and the Constitution | New York: Oxtord University
Press. 1986). p. 216. [ do not mean to suugest that Buckley is uncontroversial as an exercise
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depend on one's theory of freedom of speech. But even if the Court’s ar-
gument against restrictions on the use of financial resources is correct as
applied to political speech, the question remains whether that sort of claim
would have anvthing like the same force with respect to legal resources. I

shall argue below that it does not.

[I1

The Goal of Adjudication. If competitions can legitimately be controlled so
as to exclude the use of resources inconsistent with the point of the activ-
itv, what is the primary goal of adjudication? The answer is simple. The
primary goal of the adjudicative process is to provide just resolutions. In
Rawlsian terms, adjudication is a case of “imperfect procedural justice.”
Unlike instances of “perfect procedural justice,” there is no procedure
that guarantees a just result; unlike instances of “pure procedural jus-
tice,” there is an independent criterion of a just result—the party that
should win is the party that deserves to win.'s The latter point is crucial.
Whatever terms we use to describe this independent criterion, it is coher-
ent to say that a civil controversy has been settled on its merits. that there
is a just or accurate resolution to a civil dispute, that one party or the other
has a right to win the case or has a right to a settlement of (roughly) a cer-
tain size.'8 In slightly different terms. impartiality is not sufficient. An ad-
judicative process that vielded frequent, albeit unbiased. incorrect deci-
sions would be no more acceptable than an unbiased but incompetent

umpire.

The Adversary System and Just Results. There are, in principie, a vari-
ety of adjudicative mechanisms which could be used to generate just re-

in constitutional reasoning or that moral considerations have no constitutional import. See
also lan Shapiro. “Richard Posner’s Praxis.” Ohio State Law Journal 48 (1987). tor turther
discussion of Buckley.

15. John Rawls. A Theory of Justice i Cambridge: Harvard University Press. 1971 ). p. 85.
As Lon Fuller purs it. “when we say that party . . . voting in an election. has no right’ t any
particular outcome. we are describing the sume tundamental fact that we allude to when we
sav that adjudication has to meet a test of rationality or of "principle’ that is not applied to . . .
elections”™ 1 “The Forms and Limits ot Adjudication.” Harvard Law Review g2 [1978]: 3700,

16. 1 do not claim that all cases. including those which turn on complex guestions of law
or fact, have a unique right answer. Moreover, to sav that there is a “right answer” to a legal
controversy does not resolve the guestion of whether the deserving party has o deeper moral
rrght 10 win. lt may be that the person whio should win a legal case on the existung legal rules
should not prevail on sume alternative and prelerable set ot leval rules.
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sults, mechanisms which vary in their formality and adversariness. The
afslvefsary system, which we use for the adjudication of civil controver-
sies, has three principal characteristics: (1) an impartial tribunal of de-
ﬁneFI Jurisdiction, (2) formal procedural rules, and (3) assignment to the
parties of the responsibility to present their own cases and challenue their
opponents.'7 7

It is, of course, the third characteristic with which we are principally
concerned. For whatever might be said on behalf of the first two charac-
teristics (and these characteristics are not unique to the adversary sys-
tem), the adversary system permits, nay requires, a lawyer to zealously
reprgsent his client’s interests and maintain the conﬁdenti'a}j tv of his com-
munications with his client, even if doing so is likely to yield an unjust re-
sult or conceal relevant information from the court.'® And this, it may be
thought, is likely to impede the attainment of just results rather than fa-
cilitate it.

The argument on behalf of the adversary system is, of course, that while
pelther side aims directly at justice and truth, an invisible hand will see to
it that justice and truth result from the combat between them. Lon Fuller,
for example, argues that adversary presentations have the unijque abiljn;
to combat the “natural human tendency to judge too swiftly in terms of the
famﬂi.ar that which is not yet fully known,” and particularly so “when we
take intc account the preparations that must precede the hearing."'®
When we view the adversary process in this light, “the role of the lawyer
as a partisan advocate appears not as a regrettable necessity . . . but an
expression of human insight in the design of a social framework within
whvlch men's capacity for impartial judgment can attain its fullest reali-
zation."2°

Let us assume that the adversary system is the best (or at least a satis-
factory) mechanism for generating just results. After all, no adjudicative
process Is perfect. and even if full advocacy may vield an unjust result in
a given case. it is entirely possible that it will prc;duce Inore accurate re-
sults than other adjudicative processes in the long run. Yet once the ar-

" 1b}l'. See David Luban. “The Adversary Svstem Excuse.” in The Good Lawyer. ed. Danid
u S.m t Totowa. N.J.: Rowman and Allanheld. 1984). p. go. .
bv:m;\.l-:‘ltt}().:gh a ];tw?'er cannot hide information in discovery. some information is protected
i er-client cophdem_ml:t_\-'. and a lawver is not required t bring to the attention of the
other side information which might be usetul o it.
1g. Fuller. "The Forms and Limits ot Adjudication.” p. 383,
20. lbid.. p. 183. ’
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gument for the adversary system is putin these terms, it seems reasonable
to suppose that the equalization of legal resources broadly construed) will
result in a higher probability of just results than the present laissez-faire
svstem, or that just (pretrial) resolutions will occur more often because
the parties know that litigation would be restricted by ELR. The adversary
system already includes procedures, such as the rules of evidence, which
are designed “to bring about just and informed decisions” by permitting
“the inclusion of relevant evidence and argument and the exclusion of all
other considerations.”! It is arguably inconsistent and self-defeating to al-
low the use of grossly unequal legal resources to bring similarly irrelevant
factors back into play. We could put the point slightly differently. The par-
ties to a legal controversy may have radically unequal abilities to under-
stand legal matters and to present their cases. For that reason. the use of
partisan advocates may serve to promote just results precisely because it
has an equalizing effect. ELR carries that effect one step further.

Now to say that the principal goal of the adversary process is to provide
just results is not to say that the maximization of just results should be
unconstrained by other values. We might reject adjudicative processes
which yield a higher probability of just results because they compromise
other values internal or external to the adversary system.* Thus even if
ELR would improve the accuracy of the adjudicative process. the ques-
tion would remain whether ELR compromises such values and. if so, in

what way.

Civil Justice and Criminal Justice. To probe this question further, let us
compare the moral force of wrong decisions in the civil and criminal law.
A criminal case is brought by the state against the defendant. If a defend-
ant loses a criminal case. he may be punished. An ordinary civil case is
brought by one individual (or organization) against another individual (or
organization). If a defendant loses, he may have to pay compensation to
the plaintiff.

A crucial part of our general view of adjudication in criminal cases is
that we regard the conviction of the innocent in a criminal case as a
greater injustice than the acquittal of the guiltyv—"better that ten guilty

21. The American Bar Association’s Code of Professional Responsibility as adopted in
1969. The quotation is from Ethical Consideration 7-24. reprinted in Monrve Freedman,
Luawyer's Ethics in an Adversary System ( Indianapolis: Bobbs-Merrill. 19755 p. 214.

22. Althoueh | shall not pursue the issue here, we might reject a more accurate adjudi-
cative process on the grounds that it s too expensive.
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persons go free than that one innocent person is punished.” Consider, b
contrast, a civil case. If plaintiff (P) wins a case he should lose. then ,de)-(
fendant (D) unjustly pays the plaintiff. Everv dollar that P unjL;sdy win
comes out of D’s pocket.?3s And that is obvio‘usl)' wrong. But if D wins :
case that he should lose (if, for example, the hospital had won the case por-
trajfed in The Verdict), then every dollar which should be in P’s pockefre-
mains with D. And that seems to be just as wrong.

The contrast between the moral force of wrong decisions in the criminal
I.aw and that of wrong decisions in the civil law is reflected in their respec-
tive decision rules. Because injustice is asymmetrical in the criminal Il)aw
:ve err on the side of nonconviction. We require the state to prove its case"

beyond a zteasonable doubt.” In the civil law, however, a party must typi-

cally prove its case with only a “preponderance of the evidence.” reflecting
th_e principle that it is just as wrong to find against a plaintiff ;vho should
:}r]i;lu(lgrlf)osz i 4cle:fe.-ndant who should lose) as it is to find for a plaintiff who
. Now it might be thought that even in the civil context. it is particularl
Important that we not unjustly find against a defendaz;t who has beer);
brought into court against his will—that here. too, a heavy burden of proof
.shoul.d lie with the plaintiff.?s But that would be a mistake. Whethe:l')one
is plaintiff or defendant in a civil case is likely to be “a result of . . . tactics
or n?ere happenstance” and is completely irrelevant to the mora.l-s'tatus of
one’s position.*® Consider a case in which P and D enter into a contract
where D agrees to pay P for services rendered. P delivers the services buE
P refuses to pay. If P sues D for breach of contract, P is certainly no£ the
aggressor” in any relevant sense. P’s right to win should certainly not be
compromised by the fact that it is he who must bring the case ‘

The contrast between criminal justice and civil justice streﬁgthens the
argument for ELR. In response to the oft made claim that zealous advo-
cacy results in the acquittal of criminal defendants who are actuallv guilty
the standard and perfectly respectable answer is that the adversary svstefn‘
and other legal rights are not only designed to provide just results. but

23. [ ignore the role of insurance.
zi l;;?:;uld be noted that there are various standards in various states
3 r w 3 - e . Y .
2 j;djgen[i[jiiasz:; :,gméi h_.ne argued that the case for providing access to legal resources
ndants is more compelling than the case f idi
. i . e for providing access to legal
resour ial) civil olaintifts < i
mefg; ‘t-;:;cl:sdngent (ﬁ:ex&rul}j civil plaintiffs. See Michelman, “The Supreme Court and
i -cess rees: The Right to Protect One's Rights—Part [.° 5
" g7 e ghts—Part [." p. 1158.
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serve to protect other values as well. Just as the Fourth Amendment limi-
tations on search and seizure and the Fifth Amendment prohibition
against compulsory self-incrimination are justified not on the grounds
that these limitations are the best way of getting to the truth but on the
grounds that they protect individual rights, it is argued that zealous ad-
vocacy is designed to afford maximum protection to possibly innocent de-
fendants, to protect the privacy of innocent citizens, and to safeguard “in-
dividual liberty against the encroachment of the state.”?

But if those are the reasons we are concerned to provide for zealous ad-
vocacy in the criminal law, they have but limited relevance to ordinary civil
controversies. Although the concern for privacy will continue to exert
some moral pull, we have no reason to protect the rights of the accused in
a civil case, because there is no accused whose rights must be protected.
And we have no reason to limit the power of the state in order to safeguard
individual liberty because the state is not a party to the proceeding. The
point could be put this way. It is one thing to argue that each individual
has “a right to the best defense that money can buy” when he is up against
the state. It is quite another to argue that each person has a right to the
best legal representation that money can buy when winning unjustly
would deprive another citizen of that to which he has a right.

1Y

I suggest that if ELR (broadly understood) would promote a higher prob-
ability of just results than its laissez-faire alternative, then we have estab-
lished a prima facie case for ELR. The case for ELR is reinforced, more-
over, when it is considered in a broader theoretical context, for it is
arguably required both by the general aims of government and by defen-
sible principles of justice. To see this more clearly, recall the comparison
between the distribution of medical care, which has been much discussed
by contemporary political philosophers, and the distribution of legal re-
sources. which has been virtually ignored. For two principal reasons. this
lack of attention to the distribution of legal resources is somewhat puz-
zling.

First, even if the provision of medical care is an important responsibility
of a liberal state, the provision of such care is arguably not among the fun-

27. Luban, “The Adversary System Excuse.” p. 91. Also see Alan Goldman. The Moral
Foundations of Professional Ethics (Totowa. N.J.: Rowman and Littlefield. 1g80). p. 117.
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damental reasons for having a state. On the other hand if the Lockean
story about the origins of government is part of the moral, truth about th
s’tate, we establish civil government because “self-love will make men p: .
tial to_themselves and their friends, "8 because “it is unreasonable for r[rjlzr-
Fo be Ju@ges in their own cases."»s Whereas medical services are availablz
in thf: private sector and medical self-help is both allowed and encouraged
amajor purpose of the state is to monopolize binding resolutions to cer%air;
sorts of. controversies. And if providing a locus for tiqe impartial and accu-
rate'adjudication of civil disputes (or their prelegal analogues) is among
;::am;g.mr'tant purposes of the state, then the adequacy of its procedure:
aju;; SI[’;:;I:Ig this purpose should be among the more important criteria of
The relative inattention to the distribution of legal resources s puzzlin
fqr asecond reason. Although there may be good reasons to support a doc%
trme‘ of universal access to medical care. the argument for e ualfjivati f
medical care is problematic at best. As Charles Fried suggeits “_Theiz?
s?mething Irrational about a system which might forbid indiviciual hvsl's
clans to render a service, not because it is harmful. but because its %e'n;:
fits are not available to al]."30 Of course. given that-medical resources are
both scarce and fungible, the devotion of resources to one person do
sgbtract from the resources available to another. Yet thel:e is still an Es
vious Flifference between the legal and the medical area. Although the dois:
tribution of medical resources may be somewhat competitive. it is not di-
recFly adversarial. By contrast. an improvement in the leg:.d resources
available to one party has a direct negative effect on the interests of an-
other..F or these reasons, the distribution of legal resources—as opposed
‘t;; rt::ér ati';solute level—is arguably more important than the diStribition
i) 11:3; elfjgﬁzfc;es and represents an important problem for a theorv of
.It i‘5 a problem of distributive justice of a special sort. The problematic
of this article. belongs to what Rawls calls “partial co:n.plianci theorvﬂ S
Whereas “strict compliance theory™ provides the criteria of'a just sociét\'.

28. John Locke. Second Treutise of ¢
: A tise of Governme W &
.y f ernment. sec, 173,
. %;;;;;-(:?;rrli?'f‘ne:}l. [‘.\‘n _\|?dl_\»:.s of "Equality” and “Rights’ in Medical Care.” in Implicutions
) tng Medical Cure, ed. J. P, Perpich ( Washington, D.C - National Academy ol

Sciences. Institute of Medicine, 19761 pp. 3—-14.
31 Rawls. A Theory of Justice. P8 -
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partial compliance theory provides the moral criteria for dealing with in-
justice. Actually, we can identify two different sorts of partial compliance
theory. One purpose of what I shall call substantive partial compliance
theory is to provide a theory of compensation, one which will identify the
sorts of harms which merit compensation, the persons who should provide
the compensation. and the sort of compensation that should be made.
What I shall call procedural partial compliance theory provides criteria for
the mechanisms we should use to resolve claims that there have been de-
viations from strict compliance principles and to implement the principles
of substantive partial compliance theorv.

[ suspect that the relative lack of attention to the distribution of legal re-
sources reflects a general tendency of contemporary political philosophers
to focus on strict compliance theory as opposed to partial compliance the-
orv. even though. as Rawls acknowledges, “the problems of partial com-
pliance theory are the pressing and urgent matters . . . the things that we
are faced with in evervdav life.”32 This is not a criticism. The emphasis on
strict compliance theory may be quite sound as a philosophical strategy.
Foritis possible, as Rawls suggests. that strict compliance theory provides
“the only basis for the systematic grasp of these more pressing prob-
lems "—that we must, as it were, start at the beginning.33

But whatever the rationale for this asvmmetry of focus, the fact remains
that contemporary theories of justice have almost nothing to say about
procedural partial compliance theory, particularly as it applies to adjudi-
cation in the civil law. Bevond observing that a just legal system must
suarantee “rational procedures of inquirv” and that judges “must be in-
dependent and impartial,” Rawls is virtually silent about adjudication.*
Although Robert Nozick discusses substantive principles of compensa-
tion in some detail. and although the principle of “rectification™ is an ex-
plicit part of his entitlement theory of distributive justice. he says nothing
about the way in which inequalities of resources might compromise pro-
cedures for resolving questions of compensation and rectification. 33

32. 1bid.. pp. 8—9 temphasis added.

33. Ibid.. p. g.
34. To see what Rawls might say about such matters, consult his discussion of the “fair

value” ol political liberties. in ibid.. pp. 224-27. [ suspect that Rawls would be sympathetic
w ELR.

15. Nozick develops the principle of compensation in chap. g of Anarchy. State. and Uto-
pia « New York: Basic Books. 19741, He discusses punishment in chap. 6. and the principle

uf rectification in chap. 7.
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Michael Walzer’s Spheres of Justice provides more theoretical help, al-
beit only implicitly.3 According to Walzer’s theory of “complex equality,”
social goods (for example, money, medical care, office, and education) can
be distributed justly but unequally if (1) each social good is distributed for
the right reasons (medical care should be distributed on the basis of med-
ical need, “office” should be distributed on the basis of abilitv), and (2) the
possession of one social good does not allow one to gain other social goods
with which it has no intrinsic connection. Unequal amounts of money are
permissible if one gains one’s money by permissible means (for example,
by working long hours selling blintzes to strangers) and one's money does
not exert undue influence outside its appropriate sphere, namel;f, the
sphere of commodities. In particular, there Is, says Walzer, an important
set of “blocked exchanges,” a set of goods and services which are located
outside the sphere of money, things which money should not be able to
buy—human beings, exemption from military service, political power, and
criminal justice.37 Criminal justice should not be for sale. And to say that
criminal justice is not for sale is not only to say that judges and juries can-
not be bribed, it is to say (with respect to universal access) that the serv-
ices of defense attorneys must be a matter of “communal provision, 38 and
(with respect to equalization) that they must be “provided equally for all
accused citizens without regard to their wealth. "3

Although Walzer says nothing about adjudication in the civil law, it is
clear that the principle of blocked exchan ges would apply there as well.+°
Moreover, if, as Walzer maintains, a theory of justice should elaborate on
and extend to a society’s practices those principles to which the society is
already implicitly committed, then given that we already demand proce-
dural fairness within the court system, it is not a radical step to say that
we should be similarly committed to fairness in the distribution of legal re-
sources. In any case, we do not have to accept the entire corpus of Walzer's
theory to believe that adjudication should not be for sale, and that if it is
not to be for sale, then we must adopt something like ELR.

36. Michael Walzer, Spheres of Justice ( New York: Basic Books. 1983).

37. Ibid.. pp. 100-103.

38. Ibid.. p. 100.

39. Ibid.. p. 85.

40. In personal communication. Walzer has indicated that although the notion of blocked
exchanges should be extended to the civil law. he is not sure just what sorts of limits he
would want to put on the purchase of legal resources. I
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[ now consider several objections to ELR.

ELR and Full Advocacy. It might be argued that ELR represents an im-
portant deviation from the principle of full (or zealous) advocacy—a prin-
ciple which has become a cornerstone of the adversary system. Now in
one sense, ELR does not deviate from the principle of full advocacy, for
ELR does not alter the structure of an attorney’s rights and responsibilities
or the confidentiality of lawyer-client communication.+* So that complaint
can be put aside.

In another sense, however, ELR does deviate from full advocacy if full
advocacy is understood to include the right to mobilize unlimited legal re-
sources. But is it an unjustified deviation? Here I want to make two gen-
eral points. First, any adjudicative process must be justified in terms of its
propensity to produce just results and protect other values. We do not
structure an adjudicative process so as to give effect to preexisting proce-
dural rights (for example, the right to cross-examine witnesses or have
one's attorney engage in pretrial discovery) regardless of their conse-
quences. Rather, parties are given a package of procedural rights because
those rights promote the justified goals of the process. If this is roughly
correct, it is irrelevant that ELR deviates from the adversary system as we
know it. It must be shown that it represents a greater deviation from the
values which justify that system than its laissez-faire alternative, and that
has not been shown.

The second point is this. If we consider the values which justify the ad-
versary system., it is highly doubtful that ELR represents a greater devia-
tion from those values than its laissez-faire alternative. I suspect that (just
results aside) we value the adversary svstem primarily because it protects
individual privacy and respects what we take to be an individual’s right to
give special weight to his own interests. Clearly, the value of privacy is not
touched by ELR. And although ELR does compromise the extent to which
one can use legal resources to pursue one's own interests. as [ noted
above, it does not require that one’s attorney adopt a less partial point of
view. The fact is that the basic structure of the adversarv svstem is com-

patible with various specific rules or procedures. many of which have

4 1. See Charles Fried's analvsis of the lawver as “friend” in Rigltt and Wrong ( Cambridge:
Harvard University Press, 1978). pp. 179-81.
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undergone considerable change. Although a lawyer was once expected t

keep the essential facts about his case hidden from the other sid:e a lawvei
mvay now be asked to reveal virtually everything about his cas:e pn’of to
trial.+* Yet we still have an adversary system, and one which is arguably

L h £

ELﬁ, Autonomy, and Freedom. Now it might be argued that even if
ELR is compatible with values internal to the adversary system, it still rep-
reser{ ts a serious infringement of values external to that system‘ In artig-
ular, it might be argued chat it violates important individual ﬁgl:its oi free-
doms. To see how this objection might go, consider James Fishkin's
argument that genuine equality of opportunity is incompatible with the
autonomy of the family.#s Fishkin's point is this: if, on the one hand, par-
ents are free to raise their children by their own lights, then some chﬂ’dﬂen
will be more likely to succeed than others; if, on ché other hand, we at-
tempt to ensure that no children will have social advan tages over‘others
th_er'l we must infringe on the autonomv of the family. And, Fishkin e*(:
phc%tly maintains, similar things can be said for legal represe,ntation “

Fishkin is certainly right to observe that insulating the legal pr;)cess
from background inequalities would require restrictions “on the freedom
of the non-poor to contract for better services. " But the question is not
whether ELR would restrict the freedom of clients to mobilize legal re-

sources—for that is precisely its point—but whether those restrictions
would constitute an impermissible constraint on freedom. After all, even it
the e.qua.lization of background conditions would constitute an ur;jusn'ﬁ-
able infringement on family autonomy. it does not follow that thi;; argu-
ment can be successfully extended to the legal context. )
Consider first the notion of autonomy. Respect for individual autonomy
may ?equire that one be given some latitude to give special weight to one’s
own interests and that one be permitted to be represented by :n attorney
35-,12 See Richard Wasserstrom. “Rules and Moraliev.” in The Good Laiwcyer. ed. Luban. p.
\ei:i[\J[lJI;;izF;I;g;II Justice. Equal Opportunity. und the Fumily (New Haven: Yale Uni-
haf-:,;‘::d?:i [[zfelﬁfﬁ:l:lseg‘ic?% ('.‘lfrpur:ujon and Medicud exemplify the recent progress we
to tull eq uujiz;uiun—:u|:r;-.z;50:}:;\t-0:\-:-: Pl(:ur o me m’[(.js_ o sueh etforts could never aspire
dom of the non-poor to contract tor helu.rt:?:irre{d Ib'ii -‘*)-“59"‘\“_“‘-'“'35“1““0"‘5 o e free
Pt thid.. pp. 167-68).
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of one’s own choice. But, as I have argued, that sort of autonomy is not
violated by ELR. Moreover, not all forms of autonomous action are of equal
moral value or deserve equal moral protection. For not only is it arguable
that the moral value of parental autonomy is greater than the moral value
of “litigant autonomy,” but allowing a parent to provide special opportu-
nities for his child does not deprive another child of something to which
he has a specific right (as distinguished from a general right to equality of
opportunity). By contrast, allowing a litigant to mobilize extraordinary le-
gal resources may well deprive the other side of the legal result to which it
is specifically entitled.

Considerations of autonomy aside, it might be argued that ELR repre-
sents an unjustified restriction of freedom of expression. Recall the anal-
ogy between ELR and limitations on campaign expenditures. an analogy
also used by Fishkin to argue against principles such as ELR. There are
three points that we can make here. First. for reasons noted above, the Su-
preme Court’s view on limitations on campaign expenditures may have
been wrong. Second. the Court’s position on campaign expenditures as-
sumes that campaign expenditures are a form of political speech, and thus
should receive special protection under the First Amendment. But even if
the Court is right in claiming that campaign expenditures are a form of
political speech (and this is not clear), it does not follow that expenditures
on legal resources should also be understood as a form of speech. If not,
then the argument from free speech simply does not apply.

Third. if both expenditures on campaigns and expenditures on legal re-
sources can be legitimately understood as forms of speech, it does not fol-
low that they merit comparable protection. If campaign expenditures are
a form of expression. they are a form of political expression. And politics
is not law. Whatever the best theory of the freedom of political expression.
we do not justify that freedom because it contributes to an independent
just result. Political contests are not instances of impertect procedural jus-
tice. But as we have seen. legal controversies are different. Just as com-
mercial speech mav be subject to restrictions that would be inappropriate
with respect to literature. we already place severe limitations on what a
client can (legitimately) ask his attorney to do and say on his behalf—lim-
itations that go far bevond what would be permissible in the political con-
text. I do not see that the restrictions imposed by ELR are fundamentally
ditterent.

Issues of free speech aside. we could consider the claim that ELR would
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Vl(.Jlat? individual freedom from a ( Nozickian) libertarian perspective. in
this view, ELR might violate a general right to use one’s justly acqu‘ired
holdings in whatever way one wishes—if the use of those resoi:rces doe=
n‘ot_ violate the rights of another. But herein lies the problem. Much of thé
c.ml. Iafw is. specifically designed to compensate people for harms or to rec-
tify injustices in the distribution of holdings. Unlike the basic distribution
qf hgldings, which is an example of “pure procedural justice,” adjudica-
tion in the civil law is an example of a “patterned principle” ;»f Jjustice.+6
We want corvlrts. to ‘ci]jstribute (or redistribute) holdings according to tllae
g;t;;r:ssis ;{mcxple to each according to his legal deserts (or rights or en-

Consider Wilt Chamberlain.+? Assume that Wil has been earning
$259,oog a year in accordance with the principles of justice in acquisition
and justice in transfer. His basic holdings are just. Now suppose that (1)
Walt contracts to build a home for Wilt; (2) Walt builds the home accord-
ing to the terms of the contract; (3) Wilt does not live up to the terms of
the agreement; and (4) Walt sues Wilt for breach of contract. Suppose.
further, that if Wilt is permitted to use his wealth to purchase legal re-
sources, there is a good chance that Walt will be denied the legal result to
wh}ch he is (ex hypothesi) entitled. Under these conditions, even a liber-
tarian could argue that justly acquired holdings should not be permitted
to prevent the minimal state from providin g the decisions that are required
by justice in compensation or rectification.

Indeed, the situation may be worse than that. For suppose that the con-
troversy between Walt and Wilt turns on whether Wilt’s holdings have. in
fact, been justly acquired according to the principles of justice in acqui-
sition and justice in transfer. Even a libertarian might hesitate to allow
Wilt to use the resources that are in his possession to secure a finding that
he is entitled to what he possesses when it is his entitlement to those re-
sources that is at issue.

A libertarian might have a stronger case against universal access than
against ELR. A libertarian could argue that even it the failure to provide P
wit'h .s.ufﬁcient legal resources to press his case against D would result in
an 1rpusrice to P. the provision of those resources at public expense would
deprive others of resources to which they are entitled. Moreover. even it

. 46 See ,\'.uzi_ck. .-hzzl;_rrhy. State. and Utopia. chap. 7. 1 ignore the various provisos tht
aftect th‘e_prmuples of justice in acquisition and Justice in anster.
47. CL ibid.. pp. 161-64.
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the failure to provide universal access would result in erroneous decisions
by the state, it could be argued that the state itself commits no injustice if
it renders an impartial judgment on the basis of the (unequal) cases that
it hears.+8

Now the argument that the state has no obligation to provide access to
legal services is at least somewhat problematic on its own libertarian
terms. If, on the “natural right” or “social contract” view of the state, liti-
gation can be regarded as a state-imposed substitute for the troublesome
right of self-help which would prevail in the state of nature, then one who
cannot defend his legal position for want of an attorney “is a person whose
rightful liberty, as the state itself has seen fit to define that liberty, has
been violated.”#¢ For this reason, it could be said that the state itself de-
prives people of due process or equal protection of the law when it fails to
provide them with legal resources. Of course, even if a Nozickian attack
upon universal access cannot be defeated on its own terms, it will still be
vulnerable to the other arguments that can be advanced against libertari-
anism or in defense of redistributive policies.

In any case, [ am concerned not with universal access, but with ELR.
And even if a Nozickian argument against universal access can be sus-
tained, it will not undermine the argument for ELR in those cases where
state expenditures for legal resources are not required. It is one thing to
say that bystander X is under no obligation to help P (justly) win his case
against D and quite another to say that D should not be prohibited from

unjustly winning his case against P.

Administrative Objections. If ELR can be defended against the pre-
vious sort of “principled” objections, we will still no doubt encounter seri-
ous administrative difficulties in the way of its implementation. It could be
argued. for example. that like universal access. ELR would lead to a mas-
sive increase in litigation. in a society which is already supposedly plagued
with excessive litigiousness. Suppose that it would. I would make but two
points here. First. and most important. if an increase in litigation is the
price we must pay for securing justice. we might say (within limits)—so

18. Certainly the state does not violate one's rights when it lails to do everything that it
might do to protect thuse rights from being violated by others. This is true with respect to
providing security from criminal attack. and it is true with respect to the attainment ol civil
justice as well. See Fried. Rightt and Wrong. p. 111.

19. Michelman, “The Supreme Court and Litigation Access Fees: The Right to Protect

One’s Rights—Part 1" p. 1194.
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be it. In arguing against the FECA's restrictions on campaign expendi-
tures, Chief Justice Burger observed that “there are many prices we pay
for the freedoms secured by the First Amendment: the risk of undue influ-
ence is one of them."”s It could also be argued that there are manv prices
we pay for justice, and that the risk of excessive litigation is one of them.
Second, even from a utilitarian or social welfare perspective. the net cost
of litigation may be less than is often supposed. Although it is true that the
process of adjudication involves losses to the litigants (apart from the
value of any settlement), there may be compensating gains to society. It
is, after all, the devotees of the economic analysis of law who maintain that
litigation can be usefully understood as a process for constraining citizens
“to the performance of duties and obligations imposed with a view to social
welfare.”s* From this perspective, an increase in the ability of financially
inferior parties to “vindicate their legal rights would effect a saving in the
social costs of violations thereby deterred. a result which would to some
extent offset any increases in total outlays on litigation and related activi-
ties."s?

The problem of litigation aside. ELR might present other important dif-
ficulties of implementation and administration. As I noted above. equality
of presentation may sometimes require inequality of financial resources.
and it may be both important and extremely difficult to identify such cases
in advance. In addition, ELR would generate significant problems of en-
forcement. It is relatively easy to determine whether boxers are over-
weight, whether a team has tooc manvy players, or whether a tennis plaver
is using a nonstandard racket (policing baseball bats is more difficult). It
will not be similarly easy to assure that each side uses no more legal re-
sources than it is entitled to use.

I do not know whether these sorts of administrative difficulties could be
overcome. They are not trivial problems. and it may well turn out that the
game is not worth the candle. If the argument of this article is roughly cor-
rect, it is preciselv those administrative problems which we should now
consider. .

50. Buckley v. Valeo. 324 U.S. 1 (1976). at 256-57.

51. Michelman, “The Supreme Court and Litigation Access Fees: The Right w Protect
One’s Rights—Part .”p. 1175.

52. Michelman makes this point with respect to universal access in ibid.. p. 1168.
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